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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO
Plaintiff/Respondent

)
)
)
)
)

SUPREME COURT NUMBER
41288

vs.
)

Russell Allen Passons
Defendant/Appellant

)

)

CLERK'S RECORD

APPEAL FROM THE DISTRICT
OF THE STATE OF IDAHO, IN
THE HONORABLE RICH
FIRST JUDICIAL

COURT OF THE FIRST JUDICIAL DISTRICT
l-;.ND FOR THE COUNTY OF KOOTENAI
CHRISTENSEN, DISTRICT JUDGE
DISTRICT, PRESIDING

SARA THOMAS
STATE APPELLATE PUBLIC DEFEXDER
3050 LAKE HARBOR LANE
BOSIE, ID 83703

RUSSELL ALLEN PASSONS

LAWRENCE G WASDEN
ATTORNEY GENERAL
STATE OF IDAHO
PO BOX 83720
BOISE, ID 83720

41288
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Date: 11/14/2013

First Judicial District Court - Kootenai County

Time: 08:54 AM

User: OREi LL Y

ROA Report

Page 1 of 7

Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

7/1/2012

NOTE

LSMITH

Judge Luster

To Be Assigned

7/2/2012

NCRF

LSMITH

New Case Filed - Felony

To Be Assigned

CRCO

LSMITH

Criminal Complaint

Robert B. Burton

AFPC

LSMITH

Affidavit Of Probable Cause

To Be Assigned

ORPC

LSMITH

Order Finding Probable Cause

Robert B. Burton

WARI

LSMITH

Warrant Issued -Arrest Bond amount: 100000.00 Robert B. Burton
Defendant: Passons, Russell Allen ISSUED
7/2/12

csos

LSMITH

Case Status Order *******SEALED*******

To Be Assigned

XSEA

LSMITH

Case Sealed

To Be Assigned

STAT

LSMITH

Case status changed: Inactive

To Be Assigned

HRSC

POOLE

Hearing Scheduled (Arraignment/First
Appearance 08/03/2012 02:00 PM)

Robert B. Burton

STAT

POOLE

Case status changed: Reopened

To Be Assigned

WRTA

POOLE

Arrest Warrant Returned, Served Defendant:
Passons, Russell Allen

To Be Assigned

CSOR

POOLE

Case Status Order *****OPEN*****

To Be Assigned

XUNS

POOLE

Case Unsealed

To Be Assigned

ARRN

POOLE

Hearing result for Arraignment/First Appearance
scheduled on 08/03/2012 02:00 PM:
Arraignment/ First Appearance

Robert B. Burton

CRNC

POOLE

No Contact Order: Criminal No Contact Order
Filed Comment: STAY 300FT AWAY FROM
Expiration Days: 366 Expiration Date: 8/4/2013

Robert B. Burton

ORPD

POOLE

Defendant: Passons, Russell Allen Order
Appointing Public Defender Public defender
Public Defender

Robert B. Burton

HRSC

HOFFMAN

Hearing Scheduled (Preliminary Hearing Status
Conference 08/16/2012 08:30 AM)

Robert Caldwell

HRSC

HOFFMAN

Hearing Scheduled (Preliminary Hearing
08/17/2012 01:30 PM)

Scott Wayman

HOFFMAN

Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing

8/3/2012

Judge

8/6/2012

NCOS

MCCANDLESS No Contact Order Served

8/7/2012

ORSB

BROWN

Order On Idaho Criminal Rule S(b}appearance

To Be Assigned

NOTC

BROWN

Notification Of Rights

To Be Assigned

PRQD

BROWN

Plaintiff's Request For Discovery

To Be Assigned

PRSD

BROWN

Plaintiff's Response To Discovery

To Be Assigned

SUBF

CRUMPACKER Subpoena Return/found 8/9/12 VEK

To Be Assigned

SUBF

CRUMPACKER Subpoena Return/found 8/9/12 MRE

To Be Assigned

8/8/2012

8/13/2012

RUSSELL ALLEN PASSONS
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

8/14/2012

NAPH

BROWN

Notice of Appearance, Request for Timely
Preliminary Hearing, Motion for Bond Reduction
and Notice of Hearing

To Be Assigned

BROWN
BROWN
BURRINGTON

Defendant's Request For Discovery

To Be Assigned

Defendant's Response To Discovery

To Be Assigned

8/16/2012

DRQD
DRSD
HRVC
CONT

BURRINGTON

Hearing result for Preliminary Hearing Status
Robert Caldwell
Conference scheduled on 08/16/2012 08:30 AM:
Continued

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing Status
Conference 08/30/2012 08:30 AM)

Scott Wayman

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing
08/31/2012 01:30 PM)

Robert B. Burton

MITCHELL

Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing

8/17/2012

Judge

Hearing result for Preliminary Hearing scheduled Scott Wayman
on 08/17/2012 01:30 PM: Hearing Vacated

8/23/2012

SUBF

CRUMPACKER

Subpoena Return/found 8/21/12 MRE

To Be Assigned

8/27/2012

SUBF

CRUMPACKER Subpoena Return/found 8/23/12 VEK

To Be Assigned

8/30/2012

CONT

BUTLER

Hearing result for Preliminary Hearing scheduled Robert B. Burton
on 08/31/2012 01 :30 PM: Continued - DF
Request

HRHD

BUTLER

Hearing result for Preliminary Hearing Status
Scott Wayman
Conference scheduled on 08/30/2012 08:30 AM:
Hearing Held

HRSC

BUTLER

Hearing Scheduled (Motion to Withdraw
08/31/2012 01:30 PM)

8/31/2012

HRHD

BUTLER
ROHRBACH

9/4/2012

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing Status
Conference 09/11/2012 08:30 AM)

Clark A. Peterson

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing
09/13/2012 01 :30 PM)

Clark A. Peterson

MITCHELL

Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing

BROWN
BROWN
ALBERS
BAXLEY
BAXLEY

Motion To Continue

To Be Assigned

Motion To Proceed

To Be Assigned

Order in Re: counsel

Robert B. Burton

9/5/2012
9/11/2012

MNCN
MOTN
ORDR
SUBF
SUBF
HRHD

MOLLETT

RUSSELL ALLEN PASSONS

Notice of Hearing

Robert B. Burton
Robert B. Burton

Hearing result for Motion to Withdraw scheduled Robert B. Burton
on 08/31/2012 01 :30 PM: Hearing Held - denied

Subpoena Return/found on 09/07/12 served MRE To Be Assigned
Subpoena Return/found on 09/07/12 served VEK To Be Assigned
Hearing result for Preliminary Hearing Status
Clark A. Peterson
Conference scheduled on 09/11/2012 08:30 AM:
Hearing Held
41288
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

9/13/2012

BOUN

STOKES

Hearing result for Preliminary Hearing scheduled Clark A. Peterson
on 09/13/2012 01 :30 PM: Bound Over (after
Prelim)

MOTN

STOKES

Motion to Continue Preliminary Hearing

ORDR

STOKES

Order to Continue Preliminary Hearing - DENIED Clark A. Peterson

MOTN

STOKES

Motion for Disqualification of Judge w/ out Cause Clark A. Peterson
Rule 25(a) - DENIED

ORHD

STOKES

Order Holding Defendant

Clark A. Peterson

9/14/2012

INFO

HAMILTON

Information

John P. Luster

9/18/2012

LETO

HAMILTON

Letter From Defendant

John P. Luster

MNPH

HAMILTON

Motion For Preparation Of Preliminary Hearing
Transcript

John P. Luster

MOTN

HAMILTON

Motion for Unlimited Law Library Time and Legal John P. Luster
Supplies

MISC

HAMILTON

Counter Offer to Pretrial Settlement Offer

MOTN

MCCANDLESS Motion to Enter Not Guilty Plea

John P. Luster

NOTC

MCCANDLESS Notice to Court of Writ of Mandamus

John P. Luster

MISC

BROWN

Certificate Of Delivery - To Clerk Of the Court,
and Prosecuting Attorney

John P. Luster

EXPR

BROWN

Ex Parte Application For Funds For 2900.00
Funds to hire a Defense Expert Witness

John P. Luster

MISC

BROWN

Certificate Of Delivery - To Clerk Of The Court,
and Prosecuting Attorney

John P. Luster

MOTN

BROWN

Request For Motions Hearing Before Honorable
Court

John P. Luster

KITE

MCCANDLESS Inmate Request Form Re: Motion

PETN

BIELEC

Petition For Writ Of Mandamus

John P. Luster

ORPH

BIELEC

Order For Preparation Of Preliminary Hearing
Transcript

John P. Luster

DFWP

BIELEC

Defendant's Written Plea - Not Guilty

John P. Luster

HRSC

BIELEC

Hearing Scheduled (Plea Confirmation
10/16/2012 03:00 PM) and various motions by
defendant

John P. Luster

BIELEC

Notice of Hearing

John P. Luster

9/20/2012

10/2/2012

10/4/2012

10/10/2012

Judge

Clark A. Peterson

John P. Luster

John P. Luster

HRVC

BIELEC

Hearing result for Plea Confirmation scheduled
John P. Luster
on 10/16/2012 03:00 PM: Hearing Vacated and
various motions by defendant

HRSC

BIELEC

Hearing Scheduled (Arraignment in District Court John P. Luster
10/16/2012 03:00 PM) and various motions by
def

BIELEC

Amended Notice of Hearing

John P. Luster

BROWN

Letter From Defendant- RE: Motions

John P. Luster

LETO

RUSSELL ALLEN PASSONS
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

10/16/2012

ORPD

BOOTH

Order Appointing Public Defender

John P. Luster

DCHH

BOOTH

Hearing result for Arraignment in District Court
scheduled on 10/16/2012 03:00 PM: District
Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Pre-Trial Conference
01/18/2013 09:30 AM)

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Jury Trial Scheduled
01/22/2013 09:00 AM) TRIALS ARE
SCHEDULED FOR A TWO WEEK PERIOD

John P. Luster

BOOTH

Notice of Hearing

John P. Luster

Judge

10/19/2012

NINT

MCCANDLESS Notice Of Intent to Produce 404(b) Evidence

10/29/2012

WITP

BROWN

Witness List - Plaintiff's

John P. Luster

PSRS

BROWN

Plaintiff's Supplemental Response To Discovery

John P. Luster

SUBF

MCKEON

Subpoena Return/found - 10/29/12 JCC

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found 10/30/12 JWC

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found 10/29/12 RWB

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found EJR 10/29/12

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found TWP 10/26/12

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found 10/29/12 IKH

John P. Luster

MISC

BROWN

Request For Stamped And Filed Copy Writ
Mandate, Calender Date For Hearing

John P. Luster

11/5/2012

WRST

MCKEON

Writ Returned/Satisfied 10/31/12

John P. Luster

11/7/2012

RTSV

CRUMPACKER Return Of Service BKK 11/1/12

John P. Luster

11/8/2012

RTSV

CRUMPACKER Return Of Service SAS 11/6/12

John P. Luster

11/9/2012

SUBF

CRUMPACKER Subpoena Return/found 11/2/12 LCB

John P. Luster

11/13/2012

SUBF

MCKEON

Subpoena Return/found - TH

John P. Luster

11/28/2012

PSRS

BROWN

Plaintiff's Supplemental Response To Discovery

John P. Luster

11/29/2012

RTSV

CRUMPACKER Return Of Service DERS 10/31/12

John P. Luster

12/17/2012

MATT

CAMPBELL

John P. Luster

SUBF

CRUMPACKER Subpoena Return/found 12/13/12 VEK

12/19/2012

PSRS

BROWN

Plaintiff's Supplemental Response To Discovery

12/24/2012

NINT

OREILLY

Notice Of Intent To Impeach Under I.RE. 609(8) John P. Luster

12/26/2012

ORDR

BOOTH

Order Extending Time for Transcript Preparation John P. Luster

12/28/2012

PRJI

LSMITH

Plaintiff's Requested Jury Instructions

John P. Luster

1/2/2013

MISC

BOOTH

++++DENIED++++ order granting unlimited law
library access and legal supplies - submitted by
41288
defendant

John P. Luster

11/1/2012

RUSSELL ALLEN PASSONS

Motion & Affidavit for Extension of Time on
Transcript

John P. Luster

John P. Luster
John P. Luster
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

Judge

1/14/2013

SUBF

CRUMPACKER Subpoena Return/found 1/10/13 MRE

John P. Luster

1/15/2013

NOPH

CAMPBELL

Notice Of Lodging Of Preliminary Hearing
Transcript

John P. Luster

LODG

CAMPBELL

Lodged - Transcript - Preliminary Hearing

John P. Luster

RCPH

OREILLY

Receipt Of Preliminary Hearing Transcript PD

John P. Luster

RCPH

OREILLY

Receipt Of Preliminary Hearing Transcript KCPA John P. Luster

FILE

CRUMPACKER New File Created******3******(expando)Judges
Notes

1/17/2013

MOTN

MCCANDLESS Motion Requiring Kootenai County Sheriff's Office John P. Luster
to Accept Clothing for Defendant to Wear During
Jury Trial

1/18/2013

DCHH

BOOTH

Hearing result for Pre-Trial Conference
scheduled on 01/18/2013 09:30 AM: District
Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

John P. Luster

ORDR

BOOTH

Order setting trial priority - #1 priority 1/28/13
Judge Simpson

John P. Luster

PSRS

BROWN

Plaintiff's Supplemental Response To Discovery

John P. Luster

NINT

MCCANDLESS Notice Of Intent to Produce 404(b) Evidence

OBJT

BROWN

OBJT

MCCANDLESS Objection to 404(8) Evidence

ORJI

BROWN

MOTN

MCCANDLESS Motion to File Second Amended Information

MNDS

BROWN

Motion To Dismiss Charge Of Burglary

ORDR

ROHRBACH

Order Requiring Kootenai County Sheriff's Office Charles W. Hosack
to Acept Clothing for Defendant to Wear During
Jury Trial

1/25/2013

FILE

CRUMPACKER New File Created**********2***********

1/28/2013

JTST

BOOTH

Jury Trial Started

John P. Luster

1/29/2013

VERD

BOOTH

Verdict - GUilTY ALL 3 COUNTS

John P. Luster

FOGT

BOOTH

Hearing result for Jury Trial Scheduled scheduled John P. Luster
on 01/28/2013 09:00 AM: Found Guilty After
Trial

MISC

BOOTH

Jury Instructions (given)

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Sentencing 03/25/2013
03:00 PM)

John P. Luster

PSIO1

BOOTH

Pre-Sentence Investigation Evaluation Ordered & John P. Luster
Sentencing Date

MISC

BOOTH

Ruling on Exhibits

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Court Trial Scheduled
02/15/2013 11 :00 41288
AM) Re: Enhancement

John P. Luster

1/22/2013

1/23/2013

1/24/2013

1/30/2013

2/4/2013

RUSSELL ALLEN PASSONS

Objection To 609(A) Evidence

Defendant's Requested Jury Instructions

John P. Luster

John P. Luster
John P. Luster
John P. Luster
John P. Luster
John P. Luster
John P. Luster

John P. Luster
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

2/4/2013

User
BOOTH

Judge
Notice of Hearing

John P. Luster

2/15/2013

DCHH

BOOTH

Hearing result for Court Trial Scheduled
scheduled on 02/15/2013 11 :00 AM: District
Court Hearing Held
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: Re: Enhancement under 100
pages

John P. Luster

3/11/2013

KITE

LSMITH

Inmate Request Form Complete Eval

John P. Luster

3/14/2013

MISC

BOOTH

Declaration of Defendant in Criminal Case CR
2012-0011152 for the Record on Appeal (Ex
Parte)

John P. Luster

ORDR

HAMILTON

Judgment of Acquittal on Part Ill of the
Information, Persistent Violater

John P. Luster

SUBC

CARROLL

Substitution Of Counsel

John P. Luster

PSIR

CARROLL

Presentence Investigation Report

3/21/2013

John P. Luster

Document sealed
3/25/2013

FILE

CARROLL

New File Created #4 PSI

John P. Luster

MNCN

POOLE

Motion To Continue

John P. Luster

DCHH

BOOTH

Hearing result for Sentencing scheduled on
John P. Luster
03/25/2013 03:00 PM: District Court Hearing Hel
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: CLERK - DO NOT REMOVE THIS
HEARING under 100 pages

CONT

BOOTH

Hearing result for Sentencing scheduled on
John P. Luster
03/25/2013 03:00 PM: Continued CLERK - DO
NOT REMOVE THIS HEARING

HRSC

BOOTH

Hearing Scheduled (Sentencing 04/12/2013
08:00 AM)

John P. Luster

BOOTH

Notice of Hearing

John P. Luster
John P. Luster

3/29/2013

ORDR

BOOTH

Order to Continue

4/12/2013

DCHH

BOOTH

Hearing result for Sentencing scheduled on
John P. Luster
04/12/2013 08:00 AM: District Court Hearing Hel
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

CONT

BOOTH

Continued - sentencing 4/12/13

John P. Luster

HRSC

BOOTH

Hearing Scheduled (Sentencing 06/03/2013
03:00 PM)

John P. Luster

BOOTH

Notice of Hearing

John P. Luster

PSMH1

BOOTH

Order for Pre-Sentence Investigation Report and John P. Luster
Mental Health Assessment, Substance Abuse
Evaluation & Sentencing Date

PLEA

HAMILTON

A Plea is entered for charge: - GT (118-905
41288
Assault-Aggravated)

RUSSELL ALLEN PASSONS

John P. Luster
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Case: CR-2012-0011152 Current Judge: Rich Christensen
Defendant: Passons, Russell Allen

State of Idaho vs. Russell Allen Passons
Date

Code

User

4/12/2013

PLEA

HAMILTON

A Plea is entered for charge: - GT (118-905
Assault-Aggravated)

John P. Luster

PLEA

HAMILTON

A Plea is entered for charge: - GT (118-1401
Burglary)

Rich Christensen

5/10/2013

ADMR

VIGIL

Administrative assignment of Judge (batch
process)

5/17/2013

APSI

CARROLL

Addendum to the Pre-Sentence Investigation

6/3/2013

DCHH

BOOTH

SNPF

HAMILTON

Sentenced To Pay Fine (118-905
Assault-Aggravated)

Rich Christensen

SNIC

HAMILTON

Sentenced To Incarceration (118-905
Assault-Aggravated) Confinement terms:
Penitentiary determinate: 5 years.

Rich Christensen

SNIC

HAMILTON

Sentenced To Incarceration (118-905
Assault-Aggravated) Confinement terms:
Penitentiary determinate: 10 years. Penitentiary
indeterminate: 10 years.

Rich Christensen

SNIC

HAMILTON

Sentenced To Incarceration (118-1401 Burglary)
Confinement terms: Penitentiary determinate: 5
years. Penitentiary indeterminate: 5 years.

Rich Christensen

STAT

HAMILTON

Case status changed: closed pending clerk
action

Rich Christensen

6/5/2013

JDMT

HAMILTON

Judgment and Sentence

Rich Christensen

7/17/2013

MOTN

CARROLL

Motion for Appointment of State Appellate Public Rich Christensen
Defender In Direct Appeal; Retaining Trial
Counsel for Residual Purposes

7/18/2013

APSC

CARROLL

Appealed To The Supreme Court

Rich Christensen

APSC

CARROLL

Amended Appealed To The Supreme Court

Rich Christensen

7/22/2013

ORPD

BOOTH

Order to Appoint State Appellate Public
Defender

Rich Christensen

8/13/2013

ORDR

MCCANDLESS Order Re: Amended Notice of Appeal

8/27/2013

ANOA

OREILLY

Second Amended Notice of Appeal

9/11/2013

NAPL

OREILLY

Notice Of Appeal Due Date From Supreme Court Rich Christensen

11/12/2013

NLTR

MCCANDLESS Notice of Lodging Transcript pg360 Keri Veare

RUSSELL ALLEN PASSONS

Judge

Rich Christensen

Document sealed
Hearing result for Sentencing scheduled on
Rich Christensen
06/03/2013 03:00 PM: District Court Hearing Hel
Court Reporter: Keri Veare
Number of Transcript Pages for this hearing
estimated: under 100 pages

41288

Rich Christensen
Rich Christensen

Rich Christensen

8 of 341

Sl'AI EOf ID AHO
COUNTY OF KOOTENAI

}ss

FILED:

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ~di
AH 11 • 2.
MAGISTRATE DIVISION
'

)

STATE OF IDAHO

)

)

Plaintiff

CAUSE AND ORDER FINDING
PROBABLE CAUSE

)
vs.

Russell Allen Passons

)

11-01-59
54 7-36-6092

)

Defendant

Mark Goodwin
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , being first duly sworn on oath deposes
and says that:
I am a police officer employed by the Post Falls Police Department, Kootenai County,
State of Idaho, In the course and scope of my employment, I have conducted a warrantless
arrest of the above named defendant for the offense(s) of

(Two counts Aggravated Assault)

Idaho Code

18-901, 18-905, 19-2514

Burglary I.C. 18-1401, 19-2514

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _. I do solemnly swear that the basis for the
request is set forth in the attached police report designated as Exhibit "A" and
Uniform Citation Number

Felony

. I have read Exhibit "A" and the contents to the

best of my knowledge are a true and correct account of the incident leading to
the arrest of the above Defendant and that I am the a th

1-121

Side 1

RUSSELL ALLEN PASSONS

S:\Forms\Affidavit of Arrest.doc

41288

11/20/06
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POST FALLS POLICE DEPARTMENT
Officer Report for Incident 12PF11733

12-010828

Nature: ROBBERY

Address: 3050 E MULLAN A VE; WALMART

Location: PF4

POST FALLS ID 83854

Offense Codes: ROBU, TPSH, WOFF
Received By: J. NIXON

How Received: T

Agency: PFPD

Responding Officers: L. BONI, N. UHRIG, J. DEWITT, K. ESHOO
Responsible Officer: M. GOODWIN

Disposition: CAA 06/27/12

When Reported: 17:32:28 06/21/12

Occurred Between: 17:00:00 06/21/12 and 17:31:51 06/21/12

Assigned To:

Date Assigned: **/**/**

Detail:
Status Date: **/**/**

Status:

Due Date: **/**/**

Complainant: 384931
First:

Last: W ALMART
DOB: **/**/**

Address: 3050 E MULLAN AVE

Dr Lie:
Sex:

Race:

Mid:

Phone: (208)457-9866

City: POST FALLS, ID 83854

Offense Codes
Reported: NC Not Classified

Observed: ROBU Robbery/Other Weapon, Business

Additional Offense: ROBU Robbery/Other Weapon, Business

Additional Offense: TPSH Theft, Property, Shoplifting
Additional Offense: WOFF Weapons Offense

Circumstances
Responding Officers:

Unit:

L. BONI

1152

N. UHRIG

1158

J. DEWITT

1135

K. ESHOO

1121

Responsible Officer: M. GOODWIN

Agency: PFPD
Last Radio Log: **:**:** **/**/**

Received By: J. NIXON
How Received: T Telephone

Clearance: DI REPORT TAKEN

When Reported: 17:32:28 06/21/12

Disposition: CAA Date: 06/27/12

07/02/12
RUSSELL ALLEN PASSONS

41288
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Page 2 of 6

Officer Report for Incident 12PF11733

Occurred between: 17:00:00 06/21/12

Judicial Status:
Misc Entry: Kl 121

and: 17:31:51 06/21/12
Description :

Modus Operandi:

Method:

Involvements
Date

Type

Description
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Narrative
Incident Report

1. Applicable

crime and code section:

Robbery,

18-6501

2.

I.C.

Report narrative:

On 06/21/12 at approximately 1732 hours, Officer Eismann and I (Officer Boni)
were dispatched to Walmart at 3050 E Mullan Ave in Post Falls, Id, Kootenai
County for a robbery.
I arrived at Walmart and contacted Matt R Erlandson
with the asset
protection department for Walmart.
Matt stated a ma
mately 38 to 45
years old, possibly Hispanic or Native American, with short black hair and green
and black tattoos on the back of his neck had attempted to steal a 37" Vizio
television valued at $358. 00.
Matt had followed the male's movements on
surveillance cameras inside the store.
He stated the male loaded the television
into a shopping cart and then proceeded to leave the store without paying for
it.
The suspect exited through the "GM" doors and passed the final point of
sale without paying for the television.
Vincent E Kilian
with Walmart' s asset protection department was also
observing the male
ra and witnessed the suspect leaving the store with
the television at approximately 1729 hours.
Both Matt and Vincent confronted
the male in aisle 9 of the Walmart parking lot and identified themselves as
Walmart security.
Vincent said he approached the suspect while Matt dialed 911.
Vincent said after identifying himself as Walmart security and asking the
suspect to return to the store, the male pulled a knife out of his front right
pocket, pointed it at them and shouted, "Fuck you!
You can't touch me!
Fuck
you!
I ain't stopping for shit!"
The suspect left the cart and television and
proceeded to run towards aisle 8 of the parking lot.
Matt and Vincent said the
television was recovered in the parking lot where the suspect left it as he
fled.
Matt and Vincent said they felt threatened and were in fear because the suspect
pointing the knife at them.
Matt and Vincent described the knife the suspect pulled out of his pocket as a
"Kershaw" style 4" knife with a stainless steel colored retractable blade.
Vincent said the suspect placed the knife back into his pocket as he ran towards
his vehicle in aisle 8.
Matt and Vincent witnessed the suspect leave in a gold 4 door Intrigue with ski
racks bearing Montana license plate number 143498A.
They stated the vehicle
left heading E/B on Mullan Ave.
Matt and Vincent said they could not tell if
anyone else was inside the vehicle.
Multiple units searched for the vehicle in the area of Post Falls.
It was
possibly spotted heading W/B on I-90.
Officers were unable to locate the
vehicle.
Matt provided me with photos of the suspect and advised he and Vincent would
provide statements of the incident.
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I returned to Walmart at approximately 1906 hours to collect Matt and Vincent's
statements.
Matt informed me on closer review of the surveillance video the
suspect had been inside the store twice.
The first time the suspect entered the
store was at an unknown time during which he placed a "COSCO, Commuter" baby
stroller valued at $99.00 into a shopping cart.
The suspect exited the store
through the "GM" doors and passed the final point of sale without paying for the
stroller at approximately 1715 hours.
The suspect then re-entered the store at
approximately 1 718 hours.
During his second entry into the store, the suspect
attempted to leave with the Vizio television without paying.
He gave me
Matt provided me with he and Vincent's statements of the incident.
photographs of the television the suspect attempted to take and the stroller he
had taken.
Matt included receipts of the television and stroller.
He also gave
me a DVD copy of the surveillance footage of the incident.
I attached the photographs, receipts, and Matt and Vincent's statements to the
original report.
I placed the DVD Matt provided into Locker T in evidence at
the Post Falls Police Department.
I uploaded my Vievu recording of the incident to the Post Falls
Department Server.

Police

I ran the suspect vehicle's Montana license plate number 143498A.
It returned
to a gold 2002 Oldsmobile 4 door Intrigue.
The registered owners of the vehicle
are listed as Russell W Passons and Rachel A Passons of 719 Washington St in
Miles City, Mt.
Russell Passons may be considered a suspect and Rachel Passons may be involved
since they are the registered owners of the vehicle the suspect left Walmart in.
I did not find an in-house record for either Russel or Rachel Passons.
Walmart would like to press robbery charges
3. Date,

time,

against the suspect.

reporting Officer:

Thu Jun 21 21: 51: 46

PDT 2012,

Officer Boni,

K1152.

4 . Approved by:
Thu Jun 21 22: 57: 59 PDT 2012

Approved K.

Eshoo K1121 video verified

###################################

I have received information that Sandpoint Police Department has the suspect in
custody for a pursuit they had with him and they have also recovered the stolen
car seat. It was stated that he threw the knife from the vehicle during the
pursuit . A reqeus t for their report has been made .
Mon Jun 25 08:10:21

PDT 2012

M. Goodwin,

K1140

It should be noted that the vehicle returns to Russell w. Passons and Rachel A.
Passons. The male arrested is Russell A. Pas sons ( father and father-in-law to
Russell w. & Rachel A. Passons) .
Russell A. Passons was arrested in Sandpoint (report 12-010828) on 06-22-12 for
Felony Eluding and Possession of Stolen Property (Carseat/Stroller) that was
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stolen from this report.
Russell had attempted to return the Carseat/Stroller at the Walmart in Sandpoint
and they refused. The vehicle was seen leaving the Walmart parking lot by Law
Enforcement and they recoginzed it from the bulletin put out from our Robbery
here. They attempted to stop the vehicle but the vehicle fled. The vehicle
eventually hit a curb, blowing a tire and came to a stop shortly after. Three
occupants were detained and the driver, Russell Pas sons was subsequently
arrested. The two passengers were released.
Sandpoint Police Department
photos of Passons.

forwarded a

copy of their report along with booking

I have viewed the photos from Sandpoint, along with the photos taken from
Walmart and the male is the same person and it appears that he is wearing the
same shirt.
I am requesting a
charges.
Count

the arrest of Russell A.

Passon for the

following

I

Attempted Robbery
On 06-21-12 at
all points of
Protection and
for Shit" then
Count

warrant for

I. C.

18-6501

about 1729 hrs Passons removed the 37" TV from the store, passing
sale. When contacted in the parking lot (Aisle 9) by Asset
told to stop Passons stated to them "Fuck You, I ain't stopping
pulled a knife on both Erlandson and Kilian (Asset Protection)

II

Burglary I. C.

18-1401

On 06-21-12 at about 1715 hrs Passons stole the Cosco Stroller/Carseat combo
from the store placed it in his vehicle and then returns to the store and
attempted to steal the TV.

COMPLAINT REQUEST
DATE:

FORM

06-26-12 AGENCY:

OFFICER ASSIGNED:
CHARGE:

Count

WARRANT:

I:

INVESTIGATING OFFICER:

L. Boni
Robbery,

Count

II:

Burglary IDAHO
SUMMONS:

1

ATTACHED ARE:

AGENCY REPORT # 12PF11 733

PFPD

CODE:

M.Goodwin

18-6501/18-1401

0

IN CUSTODY:

0

OFFICER'S REPORT 1 SUSPECTS CR°IMINAL RECORD 1

NAME OF BUSINESS AND VICTIM:
DATE AND TIME OF CRIME:
LOCATION:
DEFENDANTS NAME :

Walmart,
06-21-12

@

Matt Erlandson,

Vincent Kilian

1730 hrs

3050 E.
Russell A.

Mullan Ave.

Post Falls,

ID

83854

Passons

DOB:
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719

ADDRESS:
BRIEF

RESUME

OF

INCIDENT:

Washington
SEE

Tue

Jun

26

13: 43: 12

PDT 2012

M.

Goodwin,

Wed

Jun

27

07:18:20

PDT 2012

Reviewed by

St.

ATTACHED

Miles

City,

MT.

59301

REPORT

K1140
D.Beck

Responsible LEO:

Approved by:

Date

07/02/12
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STATE Of IOAH8

·}ss

COUNTY OF KOOTENAI .
FILED:
STATE

OF IDAHO

2012 JUL -2 AH II: 20

)

: ss

1

CO_U_N_TY_OLF...!....3KO~Oi::::T~EN~A..:::lmK2:::.~)~.,-------------i'c;i1~LfflSi.
~:O:!lmS
rrrn,~ICT~
U
th e·\.___

~

VD0fK Cmodw,~,

person whose name is subscribed to the within instrument, acknowledged to me that
he/she subscribed that same and that he/she subscribed the same and that he/she
read the same and that the same was true to the best of his/her knowledge.

DAYOF~±'~
NOTARY PUBLIQ FQRlDt\t-1O
RESIDING AT: f ~~
COMMISSION EXPIRES: ~-1?-2DJ ~
ORDER FINDING PROBABLE CAUSE
The above named Defendant having been arrested without a warrant for, the
offense(s) of

Two counts Aggravated Assault 18-901, 18-905, 19-2514
Burglary 18-1401, 19-2514

and the Court having examined the Affidavit of the Post Falls Police Department the
Court finds probable cause for believing that said offense has been committed and that
the said Defendant committed it
IT IS THEREFORE ORDERED that the Defendant, arrested without a Warrant,

~i

may be detained, and that he/she may be required to post bail prior to being released.

DATED THIS
TIME:

;?-.....

DAYOF

,20--12-

M/PM

~

MA I
1-121

Side 2

RUSSELL ALLEN PASSONS

S:\Forms\Affidavit of Arrest.doc 11/20/06
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STAT£ OF IOAHO J
COUNTY OF KOOTENAI SS
F'ILEO:

BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-1971
Telephone: (208) 446-1800
Fax: (208) 446-1833

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

Case No. CR-F12- / //

5 J__

Plaintiff,
vs.

CRIMINAL COMPLAINT

RUSSELL ALLEN PASSONS,
DOB:
SSN:
Defendant.

AGENCY CASE #12PF11733

~vn-~-~Go__Jw~~'(-".\__

appeared personally before me, and being first duly sworn on

oath, complains that the above named defendant did commit the crime(s) of COUNT I,
AGGRAVATED ASSAULT, a Felony, Idaho Code §18-901, 18-905, 19-2514, COUNT II,
AGGRAVATED ASSAULT, a Felony, Idaho Code §18-901, 18-905, 19-2514, and COUNT III,
BURGLARY, a Felony, Idaho Code §18-1401, 19-2514, committed as follows:
COUNT!
That the Defendant, RUSSELL ALLEN PAS SONS, on or about the 21 st day of June, 2012, in
the County of Kootenai, State of Idaho, did intentionally, unlawfully and with apparent ability
COMPLAINT CRIMINAL - 1

RUSSELL ALLEN PASSONS
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threaten by word or act to do violence upon the person of Matt Erlandson with a deadly weapon, towit: a knife, which created a well-founded fear in said person that such violence was imminent;
COUNT II
Thatthe Defendant, RUSSELL ALLEN PAS SONS, on or about the 21 st day ofJune, 2012, in
the County of Kootenai, State of Idaho, did intentionally, unlawfully and with apparent ability
threaten by word or act to do violence upon the person of Vincent Kilian with a deadly weapon, towit: a knife, which created a well-founded fear in said person that such violence was imminent;
COUNT III
That the Defendant, RUSSELL ALLEN PAS SONS, on or about the 21 st day of June, 2012, in
the County of Kootenai, State ofldaho, did enter into a certain building, to-wit: Walmart, located in
Post Falls with the intentto commit the crime of theft and/or aggravated assault and/or robbery, all of
which is contrary to the form, force and effect of the statute in such case made and provided and
against the peace and dignity of the People of the State ofldaho. Said Complainant therefore prays
for a Warrant to be issued and for proceedings according to law.
PART II
The Prosecuting Attorney further informs the Court that the defendant, RUSSELL ALLEN
PAS SONS, on or about the 21st day of June, 2012, in the County of Kootenai, State ofldaho, did use
a deadly weapon in the commission of a felony, to-wit: by Russell Allen Passons using a knife to
commit the felony crime( s) of Aggravated Assault, all of which is contrary to the form, force and
effect of the statute in such case made and provided and against the peace and dignity of the People
of the State ofldaho.

COMPLAINT CRIMINAL - 2

RUSSELL ALLEN PASSONS

41288

18 of 341

PART III
The Prosecuting Attorney further informs the Court that the defendant, RUSSELL ALLEN
PAS SONS, while committing the offense of Aggravated Assault and/or Burglary as charged in the
Complaint, had been previously been convicted of at least two (2) separate felony offenses, and,
pursuant to LC. §19-2514, is properly considered a persistent violator. Defendant's previous
convictions consist of the following felony offenses:
1)

Possession of Marijuana With the Intent to Sell, State of Nevada, date of Judgment
and Sentence 01-30-01.

2)

Burglary in the Second Degree, State of California, date of Judgment and Sentence
05-16-79.

3)

Escape, State of California, date of Judgment and Sentence 06-27-86.

4)

Take a Vehicle Without Owner's Consent, State of California, date of Judgment and
Sentence 04-29-86.

5)

Burglary/Robbery/Take a Vehicle Without Owner's Consent, State of California, date
of Judgment and Sentence 03-18-93

DATED this ?,..'f'i day of_~~~f-----' 2012.

c~
SUBSCRIBED AND SWORN to before me t h i s ~day of

~

,2012.

MAGIS~
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Log of 1K-COURTROOM6 o. ";--, 12012
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Description CR 2012-11152 Passons, Russell 20120803 First Appearance
Judge Burton
Clerk Cassie Poole
Def Rights
I~=====

D

Location

012

Speaker

Time
02:22:32 PM

Judge- Burton

Note
Defendant Present
· -Revallegations/eharges/~enalties
Appoint pd
Issue NCO
Review conditions
Bond 100K
Any questions
Can i get bond reduction
Not today attorney can notice it up
Ph /win 14 days

02:25:26 P
Produced by FTR Gold™
www. fortherecord. com

RUSSELL ALLEN PASSONS

41288

20 of 341

file://R:\LogNotes - HTML\Magistrate\Criminal\Burton\CR 2012-11152 Passons, Russell 2... 8/3/2012

State of Idaho
County of Kootenai
ORDE

-~ ---

Filed~~',,,r--',..L--1--""=-=-,.~-

At

FIRST JUDICIAL DISTRICT, STATE OF IDAHO
KOOTENAI COUNTY DISTRICT COURT

.........

) ss
State ofldaho
)
County of Kootenai
RETURN OF SERVICE
Filed _ _ _ _ _ _ __
At _ _ _ _ _ o'clock
M.
CLERK OF THE COURT

STATE OF IDAHO
Plaintiff

vs.

}<L,)~-e,tl DA~r7S

DO

Defen~an~

Citation

No·------=------

Am,sUng Agency__.(Q.__f:,.___ _ _ _ _ _ __

NO CONTACT ORDER
Defendant, having been charged with violating Idaho Code Section(s):

8
39
..-i~crs1:;~:e::t:au~ ~• f;_~;~~ra~te~ ~'!:e;ttery
g ::~~;::i:~~~~~~~~:o~~-J:::~~i~a~
_
.
Attempted Strangulation I a Other:
a
i/ I 11.{4. / f, /£,'cu,. aP-- ~ ~ & c
ALLEGED
18-923

VICTlll(s)

against the

THE COURT, having jurisdiction, and having provided the Defendant with notice of his/her opportunity to be heard,
either previously or herein, ORDERS THE DEFENDANT TO HAVE NO DIRECT OR INDIRECT CONTACT WITH THE
ALLEGED VICTIM. unless through an attorney. You may not harass, follow, contact, attempt to contact,
· ate with (in any form or by any means including another person), or knowingly go or remain within
feet of the alleged victim's person, property, residence, workplace or school. This order is issued under
o Code 18-920, Idaho Criminal Rule 46.2 and First District Administrative Order H2005-DW.1
IF THIS ORDER REQUIRES YOU TO LEAVE A RESIDENCE SHARED WITH THE ALLEGED VICTIM, you must contact
an appropriate law enforcement agency for an officer to accompany you while you remove any necessary oersonal
belongings, including any tools required for your work. If disputed, the officer will make a preliminary
determination as to what are necessary personal belongings; and in addition, may restrict or reschedule the time
spent on the premises.
VIOLATION OF THIS ORDER 15 A SEPARATE CRIME UNDER Idaho Code 18-920 for which bail will be set by a judge;
it is subject to a penalty of up to one year in jail and up to a $1,000 fine. THIS ORDER CAN ONLY BE MODIFIED BY
A JUDGE AND WILL REMAIN IN EFFECT UNTIL 11:59 P.M. ON l2,J· ,'3· I._?
1 OR UNTIL THIS CASE
IS DISMISSED.
If a DOMESTIC VIOLENCE (CIVIL} PROTECTION ORDER IS IN PLACE PURSUANT TO IDAHO'S DOMESTIC
VIOLENCE CRIME PREVENTION ACT (Title 39, Chapter 63 of the Idaho Code), the most restrictive of any conflicting
provisions between the orders will control; however, entry or dismissal of another order shall not result in dismissal
of this order.
NOTICE TO ALLEGED VICTIMS OF RIGHT TO A HEARING: As an alleged victim, you have the right to a hearing
before a Judge on the continuation of this Order within a reasonable time of its issuance. To request that hearing,
and TO AVOID GIVING UP THIS RIGHT you must contact the Clerk of Court, Kootenai County Courthouse, 324 W.
Garden Ave., Coeur d'Alene, ID 83814. Phone Number 208-446-1170.
The Clerk of the Court shall give written notification to the sheriff's office in the county of issuance IMMEDIATELY and
this~~ersh:~ en~ered into the Idaho Law E n f o r c e m e n t T ~System.

o.l

(.,2.-

Noaff/

JUDG~
I acknowledge having read and received this order.
DEFENDANT

Date of Service on Defendant
[ ] Ordered/ Served in open court

:CI-t;L1J

Faxed to: ~ a i l Booking 208-446-1407 for service on defendant prior to release from custody (KCSO must return ~
defendant's signed copy to court & forward a copy signed by defendant to arresting agency & KCSO Records)
(Court ONLY sends copy to agency if faxing NCO after 5 pm)
/
IJ A ency
o~ecutoJ,t i(KCPA, ,~~d'A P~ (l?.PFPA.. ~~ Cl Public Defender
lnb:roffice
4~~-........ ""C::f.J(-=a=.ii.......a;
__,,_.l_i...._ ~
~
ct1m . K . , ~
Mailed to:

<)\..:, ..._

J. .). _ _

IJ Defense Attorney _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

C~oi;pz;;;
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White Copy- Court File
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DC019 NO CONTACTORITP~Pli·iii.am111=~=, c.1
Pink Copy - Defendant/DA

Gold Cop_y-,, Prosecuto~

rt:2:Y?) (?..Ar~l:2_/Jn.

Filed
CLERK OF THE DISTRICT COORT

MUST BE COMPLETED

svQiA<)(:JL /}A

TO BE CONSIDERED

~

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
APPLICATION FOR:

?/)55/c,,LL ;:J/JS;5o~

,:::;:d~------;::::::,----'-----;::::;-"------;::::::,----{

D

JUVENILE

O

O

CHILD

CASE NO.

PARENT )

r11:::ouTY

I :a -\ I t Sb-

•

)
)

DOB

)
)
BY

---------------------)

__________________
PARENT or GUARDIAN OF MINOR

DOB

FINANCIAL STATEMENT AND ORDER

_,

NOTE: If this application is being made on behalf of a minor, please answer the following questions as they
apply to his/her parents or legal guardian. Include information for you
d your spouse.
I, the above named defendant (or the parent(s) on behalf of a minor), bei
say in support of my request for court appointed counseJE
Street or P.O. Box

- /4,#'

..../1,.,,,..-,-

1/yP

5qB-4'"

My current mailing address is:

first duly sworn on oath, depose and

fl£:>J ·

~ City

My current telephone number or message phone is:

rf~

..J...L-,1

State

Zip Code

_5/7~~-·-.. .~~b=---SC~-_t./____________

A-Gq

Crimes Charged
,AQi?fl-lLL
I request the Court appoint counsel at county expense; and I agree to reimburse the county for the cost of said
defense, in the sum, and upon the terms as the Court may order.
BELOW IS A TRUE AND CORRECT STATEMENT OF MY FINANCIAL CONDITION:

1. EMPLOYMENT:

~

A. Employed: _ _yes _ _no

B. Spouse Employed: _ _yes

/
nnoo

_V_

C. If not employed, or self-employed, last date of employment_--+/-'1-<--='ll-=O
_ _ _ _ _ _ _ _ _ _ __
D. My employer is: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Address:
2.

--------------------------------

HOUSEHOLD INCOME (Include income of spouse, if married. For minors, include details of both parents or
guardians and each spouse if remarried):

3.

Wages before deductions

$

Less Deductions
Net Monthly Wages

$

6

$--,5---

Other income: (Specify: Child Support, S.S., V.S., A.D.C.,
Food Stamps, Etc.)
--_
~
_ _ _ _ _ _ _ $ _ _ _ _ __

HOUSEHOLD EXPENSES MONTHLY:
Rent or Mortgage Payment $ _ _ _,___

Child Care

$

----+--

Utilities
Clothing

$---+--$ _ _ _ __

Recreation

$

Medical

$

-----

Transportation

$ _ _,__ __

1nsuran ce

School

$_,___ __

Other (Specify)

$
$ _ _ _ __

Food

$- - - - -

RUSSELL ALLEN PASSONS
.-.-_:-···--

(P
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3.

HOUSEHOLD EXPENSES MONTHLY: (cont.)

DEBTS: Creditor
Creditor

Total$ - - - - - Total$ _ _ _ _ __

-----------

Creditor
4.

Total$ - - - - - -

---------------------

$
$
$

~

per mo

~

per mo

~

per mo

ASSETS:
A. I (we) have cash on hand or in banks

$_____,_c/_Y_I_ _ _ _ __

B. I (we) own personal property valued at
C. I (we) own vehicle(s) valued at

-8$ _____
...._--.,-------------$ -~

D. I (we) own real property valued at

$ ~

E. I (we) own stocks, bonds, securities, or interest therein

$.-&-

---------------

5.

THE FOLLOWING ALSO AFFECTS MY FINANCIAL CONDITION (Specify): _ _ _ _ _ _ _ _ __

6.

DEPENDENTS:

~

- _ _ _spouse

_ _ _children

_ _ _other (specify) _ _ _ __

(~nmbe)

?'~d?::::::J:::?
.d

,,,'''""'''''
NH D ,,,
,,,~\~
..........u~
,,~
' ~.. ••
•• cl\ ,,

~ v ..·•

.._

•

T.An

.,..---,.,_L-,1"1'-A-N"'"""T---~----------L,

~

·•..

•

,

- : ~o ,,,.,;, ~ :
°l
SubscribecEanJ swr,n,10 be!>re§iie this _ _
...-.J
_ _ day of .---LQ'-"v'-"4'\--·.::...v_;.;_·r
_ _ _ _ _ _ _ _ _ _ _, 20~
i :
~
~ ,.n·•.
.•· 0 ~
_,, v~ ••••
•••• -~ ~
QI .
ii >-. ./J

: \ ~us0°

.,, A/~·········· ~ . ~
,,,,, "I: OF \<J,,,,'

1~[1 ~

''''""''''
The above named

NOTARY PUBLIC/CLERK/JUDGE

V

defendant _ _ _ _ parent _ _ _ _ guardian appeared before the

court on the aforesaid ~ e q u e s t e ~ ~ d of counsel. The court having considered the foregoing, and
having personally examined the applicant;
counsel.

ORDERS

_ _ _DENIES the appointment of the service of

The applicant is ordered to pay$ _ _ _ monthly beginning_ _ _ _ _ _ _ _ _ _ , 20_ _
for the cost of appointed counsel. Payments are to continue until
[ ] notified by the court that no further amount is due.
[ ] the sum of$_ _ _ _ has been paid.
THE APPLICANT IS ORDERED TO PAY REIMBURSEMENT FOR THE COST OF APPOINTED COUNSEL AT
THE CONCLUSION OF THE CASE; THIS AMOUNT MAY BE IN ADDITION TO ANY SUMS ORDERED ABOVE.
ENTERED this

~

day of

½

,

20 /

J-.--'

JUDG~
Out

Bond$

/~PVV
RUSSELL ALLEN PASSONS

Copies to:
~Prosecuting Attorney _ _ _ _ _ _ _ _ _ __

Wublic Defender

Date
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I

\

FIRST JUDICIAL DISTRICT, STATE OF IOAHO
KOOTENAI COUNTY DISTRICT COURT

a

D

a

Defendant, having been charged with violating Idaho Code Section(s):
a 18-7905 Stalking a 18-901 Assault a 16-903 Battery
39-6312Violation of a Protection Order ~ 18-905 Aggravated Assault C 18-907 Aggravated Battery
18-923 Attempted Strangulation I D . Other: ---r------------=----~--..---

18-918 Domestic Assault or Domestic Ba~

against the ALLEGED VICTIM(•)

ii

1-A.(P.1

t, /i1~4t\ ,. f(r:t-ft= ~;;;:_
{L

THE COURT, having jurisdiction, and having provided the Defendant with notice of his/her opportunity to be heard,
either previously or herein, ORDERS THI: DEF~NDANT TO HAVE: NO DIRECT OR INDIRECT CONTACT WITH THE
ALLEGED VICTIM. unless througt, ao. ~orney. You may not harass, follow, contact, attempt to contact,
· ate with (in any form or by any means Including another person), or knowingly go or remain within
feet of the alleged victim's person, property, residence, workplace or school. This order is issued under
e 18-920, Idaho Crlmlnal Rule 46.2 and First District Administrative Order H2005-DW.1
IF THIS ORDER REQUIRES YOU TO LEAVE A RESIDENCE SHARED WITH THE ALLEGED VICTIM, you must contact
an appropriate law enforcement agency for an officer to accompany you while you remove any necessary personal
belongings, including any tools required for your work. If disputed, the officer wlll make a preliminary
determination as to what are necessary personal belongings; and in addition, may restrict or reschedule the time
spent on the premises.

VIOLATION OF THIS ORDER IS A SEPARATE CRIME UNDER Idaho Code 18-920 for which bail WIii be set by a judge;
it is subject to a penalty of up to one year In Jall and up to a $1,000 flne. THIS ORDER CAN ONLY BE MODIFIED BY
A JUDGE AND WILL REMAIN IN EFFECT UNTIL 11 :59 P .M. ON
3 · 1:j
, OR UNTIL Tljl§ CA§f
IS DISMISSED.

tzr

If a DOMESTIC VIOLENCE (CIVIL} PROTECTION ORDER IS IN PLACE PURSUANT TO IDAHO'S DOMESTIC
VIOLENCE CRIME PREVENTION ACT (Title 39, Chapter 63 of the Idaho Code), the most restrictive of any conflicting
provisions between the orders wlll control; however, entry or dismissal of another order shall not result in dlsmlnal
of this order.
NOTICE TO ALLEGED VICTIMS O~ RIGHT TO A HEARING: As an alleged victim, you have the right to a hearing
before a Judge on the continuation of this Order within a reasonable time of its issuance. To request that hearing,
and TO AVOID GIVING UP THI$ RIGHT you mu9t contact the Clerk of Court, Kootenai County Courthouse, 324 W.
Garden Ave., Coeur d'Alene, ID 83814. Phone Number 208-446-1170.
The Clerk of the Court shall give written notification to the sheriff's office in the county of issuance IMMEDIATELY and
this:d~e,sha~be e~red into the Idaho Law EnfutcementT~System.

(/2,
Q/ L{ /;

Dal

0 .

Oat~ Ser'Ace on Defendant
[ ] Ordered / Served In open court

N•3W/

JUD~
I , kn

dge haYing r d

an

e

lved thl$ order,

NDANT

Fa.xed to; ~ a i l Booking 208-446-1407 for service on defendant prior to release from custody (KCSO must return
defendant's signed copy to court & forward a copy signed by defendant to arresting agency & KCSO Records)
Cl
ency
/
(Court ONLY sends copy to agency if faxing NCO after 5 pm)
Interoffice to:
secutor: m'KCPA CJ Cd'A PA C PFPA Cl Rathdrum PA C Public Defender
Mailed to:
Victim. _ _~__ _ _ _ _ _ _ _ _ _ _ _~ - - ~ - -

Cl Defense Attorney

Deputy Clerk
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNER
COURT MINUTES
JUDGE:

DEBRA A HEISE

DIVISION:
CLERK:

CASE NO.

MAGISTRATE COURT
SUSAN AYERLE

STATE OF IDAHO

CR-2012-2911
KOOTENAI COUNTY CR-2012-11152
ADD CR-2012-2913
JUL 30 2012
TIME:
2:00 PM
CRTRM:
3

DATE:

vs

RUSSE[L ALLAN PASSONS

Plaintiff / Petitioner

Defendant I Respondent

Atty:

Atty:

SANDPOINT CITY PROSECUTOR

SUBJECT OF PROCEEDINGS
INDEX
332

SPEAKER

J

335

DT
J
J
DEF
J

336

J
DEF
J
DEF
J
DEF

337

J
DEF
J
LM

J
DT
RH
DT

J
DEF

338
CASE NO.

DANIEL TAYLOR

PRETRIAL CONFERENCE

PHASE OF CASE
Calls Case
Present:
I DEF IN CUSTODY WITH DANIEL TAYLOR; LORI MEULENBERG
FOR STATE
SCHEDULED 2911
12-2913 REMANDED FROM DISTRICT GOING TO PLEAD GUilTY TO 2911
CHARGE - RIGHTS FORM
HOW PLEAD
GUILTY
2913- NOT SCHEDULED TODAY
AMENDED DOWN TO MISDEMEANOR
REMANDED TO MAGISTRATE
ALLEGATIONS FROM AMENDED
PENALTIES ON ELUDING
HOW PLEAD
GUILTY
ADMIT BOTH TRUE
YES
RIGHTS GIVEN UP
YES
READ AND UNDERSTAND
PROMISES/;THREATS
NO
ACCEPT PLEAS ENTERED KNOWINGLY AND VOLUNTARILY
WAIVE RECOMMENDATIONS
IN CUSTODY 37 DAYS
APPEARS HAS OTHER FELONY WARRANTS TO DEAL WITH
37/37
NO OBJECTION
37/37
HE IS FACING AT LEAST 3 FELONY CHARGES OUT OF KOOTENAI COUNTY
SPEAKING WITH KOOTENAI COUNTY; 2 WEAPONS CHARGES IN MT
HE'S NOT GOING TO BE OUT OF CUSTODY ANY TIME SOON
WAIVE ANY FINE AND COURT COSTS
OK
STATEMENT TO THE COURT
CAN I GET A PHONE CALL TO MY PEOPLE TO LET THEM KNOW

CR-2012-2911/KOOTENAI COUNTY CR-2012-

11152
RUSSELL
ALLEN PASSONS

COURT MINUTES - PRETRIAL CONFERENCE

DATE:
41288

7-30-2012

Page 1 of 2
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J

DEF
J

340

ANYWAY TO GET A CALL
UP TO THE JAIL
ON ELUDING- 137/100 CREDIT 37 DAYS
NOT HELD ANY LONGER
2 YEARS UNSUPERVISED PROBATION
CONDITIONS
5988 HYDRA PLACE POST FALLS ID 83854
THERE IS KOOTENAI COUNTY WARRANT
BAIL $100,000
COMPLETED YOUR OBLIGATIONS TO BONNER COUNTY
UNDER RULE SB OF IC RULES
ADVISE YOU SERVED WITH KC WARRANT
Fl POST BAIL CONTACT KC COURTHOUSE WITHIN 3 BUSINESS DAYS
IF UNABLE TO POST, GIVE OFFICERS 5 BUSINESS DAYS TO TRANSPORT TO
KOOTENAI COUNTY TO ANSWER THESE CHARGES
CAN I GET A PHONE CALL
UP TO THE JAIL
I'll CONTACT HER
THEFT 37/37 NO FINE
ELUDING 100/100/37
DON'T PUT DRIVING PUBLIC AT RISK IN BONNER COUNTY
NO QUESTIONS

----

DEF
J
DT
J

DEF

342

--

------ ---- - --- -

- ------ -------

-- - -

-

----

---

DATE:
CR-2012-2911/KOOTENAI COUNTY CR-201211152
41288
COURT MINUTES - PRETRIAL CONFERENCE
CASE NO.

RUSSELL ALLEN PASSONS
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You have the right to remain silent. If you make any statements about your cas~;~6Lrwill give up
your right to remain silent and your statements could be used against you.
You have the right to hire an attorney, and the right to a reasonable extension of time so that you can
obtain an attorney, or you may represent yourself without an attorney.
If you are indigent, there are some misdemeanors serious enough to allow you to make sworn
application for an attorney at county expense. If an attorney is appointed for you, you could be
required to repay the county at a later time.
You have the right to a speedy trial by jury, or you may request a trial by a judge.
You have the right to be present at your trial and to testify and cross-examine witnesses against you,
but you cannot be forced to testify against your will.
You have the right to present a defense to the charges against you, and the right to subpoena
witnesses to court to testify in your defense at no expense to you.
You are presumed innocent and the prosecution bears the burden of proving your guilt beyond a
reasonable doubt.
You have the right to appeal within forty-two days from the time your case is concluded. You must
file a written notice with the Clerk of the Court indicating that you wish to appeal.
You are required to notify the court of any change of address so long as your case is pending.

IF YOU ARE CHARGED WITH A MISDEMEANOR:
The general penalty for a misdemeanor is a maximum fine of $1,000 plus court costs and a maximum
jail sentence of 6 months. As with any general rule there are exceptions. The judge will notify you if
there are different maximum penalties in your case.
After your charge· is read, you will be asked to enter a plea of guilty, enter a plea of not guilty, or
request a continuance before entering a plea.
If you enter a plea of not guilty, your case will be set for trial by the Calendar Clerk, and you or your
attorney will be given notice of your trial date by mail.
If you enter a plea of guilty, you will give up the rights outlined above except the right to an attorney
and the right to appeal. A plea of guilty has the same effect as a finding of guilt at trial.

RUSSELL ALLEN PASSONS

NOTIFICATION OF RIGHTS
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If you enter a plea of guilty, you may be sentenced at that time or sentencing may be scheduled for a
future date. At sentencing you will be given a chance to make any explanation you think the judge
should hear before sentence is imposed.
If you are not a U.S. citizen, pleading guilty could result in your deportation or inability to become a
legal U.S. citizen.
If you are sentenced to pay a fine, you should be prepared to pay your fine at that time. If you are
unable to pay, then you must ask the court for additional time to make payment. If you fail to pay
fines and c0sts assessed 0y the C0urt, you could 0e found in oontempt of Court and senteAced to
additional jail or fines for contempt.

IF YOU ARE CHARGED WITH A FELONY:
You have the additional right to a timely preliminary hearing in front of a Magistrate Judge.
If you remain in custody, the preliminary hearing must be held within fourteen (14) days, or within
twenty-one (21) days if you are not in custody. ·
At the preliminary hearing the State bears the burden of proving by a preponderance of the evidence,
meaning that it is more likely than not, 1) that the charged offense was committed within the
jurisdiction, and 2) that you are the person who committed the offense.
During the preliminary hearing you have the right to be represented by counsel and to cross-examine
the State's witnesses and call witnesses to testify in your defense.
If the State carries its burden of proof at the preliminary hearing, or if you decide to waive your right to
a preliminary hearing, the Magistrate Judge will enter an order setting a date for you to appear before
a District Court Judge for arraignment, at which time you will be asked by the District Judge to enter a
plea of guilty or not guilty to the felony charge(s).
If the Magistrate Judge determines that the State has not carried its burden of proof at the preliminary
hearing, an order dismissing the charge "without prejudice" will be entered, which means that the
State has the option to refile the charge against you.

READ AND UNDERSTOOD

DATED:

~Ji~

~4~
Dfans
Signature

RUSSELL ALLEN PASSONS

NOTIFICATION OF RIGHTS
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M~HE DISTRICT COURT OF THE FIRST JUDICclAL DISTRICT.OF
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2012 AU§~4T~ m,AHO, IN AND FOR THE COUNTY OF BONNER
MAGISTRATE DIVISION
. 15
CLERK DISTRICT COURT/) -1r---,ZOIZ JUL 3 0 p l+__

STATE OF IDAHcf
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CASE N0:-"('.R:::2012'..rT152

ORDER ON IDAHO CRIMINAL
RULE 5(b) APPEARANCE

RUSSELL ALLEN PASSONS, having appeared before the Court this date
pursuant to arrest by Bonner County Sheriffs Office, Sandpoint, Idaho initiated by
teletypic receipt of the KOOTENAI County Warrant, CR-2012-11152 and was informed
in conformance with Idaho Criminal Rule 5(b) of his/her right to bail, that he/she will be
brought before a Magistrate when he/she arrives in the demanding county, that he/she is
not required to make a statement, and that any statement made by him/her may be used
against him/her, of his/her right to counsel as provided by law, and of his/her right under
Rule 20, Idaho Criminal Rule of Procedure.
Defendant's TOTAL BOND IS $100,000.00. In the event the defendant
does not post bail, the Sheriff of Bonner County is directed to surrender defendant to any
proper agent of the Sheriff of KOOTENAI County, Idaho who may be dispatched to
transport the defendant to KOOTENAI County.
In the event the defendant does post bail, he/she is ORDERED to contact
the Magistrate Division of the District Court for the 1st Judicial District, at the
KOOTENAI County Courthouse, COEUR D'ALENE, Idaho within three (3) business
days of his/her release from custody to schedule a warrant appearance.
The defendant is hereby remanded to the custody of the Sheriff of Bonner
County, Idaho for keeping pending the giving of bail or delivery to agents of the
KOOTENAI County Sheriff.
In the event the defendant posts bail, the Sheriff of KOOTENAI County is
to be notified promptly.

I hereby ~rti~at a true
prepaid,onthe \....(,;;;.---- dayo

t\).correct copy of,2012to:
the foregp~ng was mailed,~ostage
~i_....

~~~~

~~

~~
Depufy
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Description CR 2012-11152 Passons, Russell 20120816 Preliminary Hearing Status
Conference
_t.../._
_..A.
Judge Caldwell
Clerk Talisa Burrington
( "la
~ .
Date 8/16/2012

I

Location

I1K-COURTROOM12

Speaker

Note
in custody with Mr. Chapman. Mr. Green PA
------

- - - - - ------ - - - -

-

-

-

-

Asl<ing to cont. -Needs more time to review this case.
Grants cont. Reset within 14 days.

Produced by FTR Gold™
www.fortherecord.com
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Description CR 2012-11152 Passons, Russell Allen 20120830 Preliminary Hearing Status
Conference
Judge Wayman
Clerk Wanda Butler
1

flh,t\ron ,~ '1-ri J1

Datella13012012 II

I

I

Time

II 1K-COURTROOM12

Note

I Speaker

I09:19:29AMI J

-

-- -

09:19:48 AM

DF present in custody with Mr. Chapman and Mr. Green for state.
12-11152
Charged with several felony offenses Agg Ass Counts I and II
Count Ill burglary

09:20:12 AM

Mr.
Chapman

My client has advised me that he wishes to exercise rights under
Farreta vs California and I would move to withdraw.

09:20:36AM

DF

Yes, want to represent myself.

J

Have right under US constitution and Idaho law, you have right to
attorney and right to represent yourself.

09:20:43AM

Comments to DF on pro se.

09:21:08 AM
09:21:15 AM
09:21:33 AM
09:21:58 AM

DF

Address issues, have issues need to check things myself.

J

Comments on having an attorney. Charged with persistent
violator.

DF

I have in two other states also.

09:22:09AM

Paralegal, I am not going into this blind. Represent myself.

09:22:24AM J

Comments.

09:22:30AM

What said is said, not getting what I want out of my
representation. I can't address my case now, ain't what it is.

DF

na-??:51 AM IJ
I

Location

I Explains legal side of self representation.

09:23:31 AM

Could be at a extreme disadvantage if go to trial.

09:23:41 AM

Go into this slow, take my time, get down what I need to do,
motions what ever to address, need time to get it together,
investigations, equal protection, what he gets I get. I have a GED,
don't say much, but I am with you.

DF

09:24:17 AM

Yes, I have represented myself before, 3 times. I did go into a
prelim, I went all the way to jury trial.

09:24:36 AM

GED is education. Yea, been in the system a lot, sidelines right
here. Yea little bit, not a whole lot.

09:2~.5,

Enough.

09:25:38 AM

Understand what you are trying to stay. Own lawyer fool for a
client. I say it, it is what it is. Go back research I need a
continuance, 45 or 60 days I want address some motions. A few

RUSSELL ALLEN PASSONS
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Iother things.
09:26:22 AM

J

Mr. Chapman, won't grant your motion just yet. No written motion,
maybe made known to Mr. Chapman recently, let me finish, I
want to give you a bit more time to think about it. Hearing
scheduled tomorrow. Right to represent oneself, pertains to all
proceedings including a preliminary hearing. Couple options the
assigned judge to look at.
One allow not to withdraw, 2nd, allow you to represent yourself,
but have the PD office standby.

09:27:22AM

---

09:27:42

~nnHIIV' ;:1~ ;:1

- ---

judge, I don't like that option.

DF
09:27:50 AM

J

Sometimes option, people in your circumstance prefer, over my
head need a lawyer.

09:28:09 AM

3rd is to allow them to withdraw. Another option for continuance.
We don't like to continue these preliminary hearing.

09:28:26AM

Understand, if everything goes haywire, can go to trial. Have all
the information, go to hearing, has to be a serious get down. I feel
pretty strong about what I am doing. I am 53 - want a 10 year
sentence.

DF

Leave your case set. Give you more time to think.
09:29:

I don't need more time.

09:29:39AM

Give it to your whether you need it or not. I am strongly
encouraging you to have a court appointed lawyer. You are
looking a potential life sentence, behoove you to make sure its
what you want to do before you start down that road.

J

====ii===

rstand.

09:30:2
09:30:26 AM
J

09:31:05 AM

Other reason why I am delaying this, I don't know anything about
you or your background, neither does the judge tomorrow. Before
you waive, you have to convince the court your are competent to
do so. Another issue to look at.
Mr. Chapman has made the request to withdraw, which would
then have you pro se. I am not ruling on it one way or the other.
Delaying the decision until tomorrow's preliminary hearing.

INo, like to have counsel withdraw now.
09:31 :47 AM

I 09:32:08 AM
I 09:32:11 AM
I o9 :32 :2oAM
.

J

You have made your record, understand, leave it set for prelim
tomorrow, revisit the issue with assigned judge tomorrow.

IAlright
Mr. Green IMr. Verharen up to 3 witnesses.
DF

Mr.
Chapman

RUSSELL ALLEN PASSONS
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09:32:29AM J

Sure.

09:32:31 AM Mr.
Chapman

Did not deny, but court did take under advisement proper term?

TM" J

-

Page 3 of 4

09:32:44

Proper term, don't want to rule one way or the other.

09:33:31 AM

Mr. Passons has made a motion to continue, not technically
acting as his own attorney. Ask to continue the Prelim. He
understands rights under 5.1 this matter has been continued once
before discovery issue, understand ruling or lack thereof, no
di_srespect, f>UUir_,g IT)e_~ng n:iy _offic::_e in il'Tlpos~ibl~__p_Q_~i!_ion_. \/j__e __ -, ..
have to respect DF rights invocation of rights under Farreta.
Therefore, since motion is under advisement, since I am still
technically his counsel, ask that it be continued, so he can
exercise those rights tomorrow or whenever a court can
determine his issue. Have to vindicate his rights and Ferreta, he
won't be ready tomorrow. Difficult to strain rules, and limit, I also
have an ethically obligation to vindicate my client's rights. Ask to
continue, and ask to set DF motion hearing. Busy afternoon, set a
time to address some of the concerns court raised, do this in
more deliberate manner. Move to continue and set motion date.

·--

····--·

-·-

----·

---

Mr.
Chapman

-·-

State would have no objection to that. DF did say he would seek
continuance for an extended period of time, would object to that,
Mr. Green
hearing set in next cycle or so, orderly decision to grant this
motion makes sense.

09:36:42AM

09:37:26AM

J

Grant Mr. Chapman's request on your behalf to continue the
preliminary hearing.

09:37:38AM DF

Good

09:37:40AM J

Provided you are willing to waive timely preliminary hearing?

09:37:50AM DF

Yea.

09:37:52 AM

J

Won't have preliminary hearing, but have a hearing on your
formal request to represent yourself, and Mr. Chapman to
withdraw. Set it at 1:30. No witnesses for state. Go into more
detail on exercising right to represent yourself.

DF

Motion hearing tomorrow at 130 on Ferretta. Like to file a few
other motions.

09:38:54AM
09:39:07 AM
09:39:16 AM

Want a timely fashion.

J

I 09:39:51 AM I

Go one hurdle at a time. Will tell you this, reschedule the hearing
it will be in 14 days.
Tomorrow sort out request to represent yourself.

09:39:59AM DF

No questions.

09:40:07 AM J

Thank you for suggestion.

09:40:11 AM end

RUSSELL ALLEN PASSONS
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Description CR 2012-11152 Passon, Russell 20120831 Preliminary Hearing
Judge Burton
Clerk Shari Rohrbach

~~,

D

1

-:ation

Fi<-COURTROOM8

Note
~Speaker
Calls, def in custody, Brad Chapman and Art Verharen present.
J

-

I"\~

.

--- .

JI," ,,..,.

JI,

..

--

I was advised the Prelim had been continued to today .

•

I

....

01:46:20 PM

Def had indicated to me and I indicated to the court yesterday,
that he wishes to invoke his right to discharge my office and me
and proceed on his own behalf. Pursuant to Edwards case, reads
from case law. He has the right to do so, it is my duty to try to
vindicate that right. I move to withdraw, he has documents to file
with the court. They say he wishes to act as his own counsel and
to continue the Prelim. Title 19 speaks of waiver of counsel.
Judge Wayman discussed this with him yesterday. The waiver is
voluntary, and seems to be intelligent.

DA

01:50:00 PM J

Why do not wish to have counsel?

01:50:08 PM

I have to do my own research, it's basically a life sentence, if I
don't pursue all avenues.

Def

01:50:48 PM IJ

II Earlier you had asked for an atty.

01:50:59 PM I Def

I Yes, you brought it to me that it's a life case.

01 :51:14 PM IJ

I You'll be required to follow alll procedures.

01:51:25 PM
01:52:03 PM
01:52:25 PM

01 :53:42 PM

EJ
D

EJ
J

01:55:24 PM

I want to get all discovery, maybe I can work it out with the pros,
right now I haven't seen anything. I maybe have John Redal.
He could substitute in. What is your understanding a lawyer would
do for this proceeding?
I'd have to look at the books. The law library at the jail is outdated,
I haven't been able to research. I have a GED. My risk is a life
sentence. If I represent myself I won't have his, attorney,
experience. I want to represent myself.
I've heard you say you don't really have an understanding, or
access to research, or rules of evidence or your lawyers
expertise. I don't want to find out you don't have the
compentency.
I'll allow you to proceed, have Mr Chapman with you so you can
ask him questions. You can renew this in the District Court, order
Prelim reset.

01:54:46 PM

01:55:18 PM

I

DA

Remain as standby?

J

Yes, if he chooses to not use you, you can be standby. Prepare
an Order.

RUSSELL ALLEN PASSONS
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CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the fo*=oing was personally served by
day of September, 2012,
placing a copy of the same as indicated below on the
addressed to:
Kootenai County Prosecutor FAX 446-183 3

MOTION FOR CONTINUANCE

RUSSELL ALLEN PASSONS
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CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the fo?[ing was personally served by
day of September, 2012,
placing a copy of the same as indicated below on the
addressed to:
Kootenai County Prosecutor FAX 446-1833

MOTION TO PROCEED IN PRO PER SE

RUSSELL ALLEN PASSONS
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J. Bradford Chapman, Sr. Staff Attorney
· The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5101

2012SEP-5 PM I: 16

F

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRfC
TH
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
V.

RUSSELLALLEN PASSONS,
Defendant.

CASE NUMBER

CR-12-0011152
Fel

ORDER IN RE: COUNSEL

---------------

Ibis matter came before the Court on August 31, 2012, for hearing of the Motion to
Withdraw filed by Mr. Chapman.
The Court being fully advised in the premises, and good cause appearing, now, therefore;
IT IS HEREBY ORDERED AND THIS DOES ORDER that Mr. Passons shall be allowed to
/J / I
Ci, , 'f V6 tlC..

proceed as his own attorney, to-wit,pro s\ Al.I future notices .and pleadings should be delivered to

~'--

Mr. Passons at the Kootenai County

J3i oJ ;./l,

;~~& -h_ ts,o{e,;,..

J4. ~~--c-

-~

It is further ordered that the Office of the Kootenai County Public Defender shall remain as
"standby" counsel.
ORDERED this ____<.,..
_ _ day of September, 2012 ..

ROBi~

MAGISTRATE
ORDER IN RE: COUNSEL

RUSSELL ALLEN PASSONS
_ _ .,._,,,. .7 · · - - " , __ .... , ..... _ _ .. ,, ..... -

•. -

... - •• - ..., - , . - - - . ... ,,. _ _ _

.-.-.. ,., ... ,-~ ... ,.. .. ,_., ,,_,,
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CLERK'S CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing was personally served by placing
day of September, 2012, addressed to:
a copy of the same as indicated below on the 5
Kootenai County Public Defender FAX 446-1701
Kootenai County Prosecutor FAX 446-183 3
Russell Allen Passons - C/O KCPSB

ORDER IN RE: COUNSEL

--· ... ·····-··-····..... ____
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Log of 1K-COURTROOM12 0·,· ()/11/2012

Page 1 of 1

Description CR 2012-11152 Passons, Russell 20120911 Preliminary Status Conference
Judge Peterson
Clerk Charmaine Mollett
012

Time

Location

-COURTROOM12

Speaker

Note

08:46:15 AM Judge Peterson Defendant present and in custody. Mayli Walsh present as a
stand by council. Mr. Green for the state.
No objection to be relieved as a stand by council.
08:47:22 AM

I need a continuance and I want stand by council.

08:47:43 AM

Stand by is a difficult position. I'd be inclined to discharge
you. Have a motion for a continuance.
I have not recieved that motion.
I request a continuance. I need to view the video.
I did just find that motion to continue.
I need more time in the law library to do some research.
Request is denied. Mr. Greene how many witnesses. Leave
set for Thursday.

Produced by FTR Gold™
www.fortherecord.com
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Log of 1K-COURTROOM10

9/13/2012

Page 1 of 4

-----.

Description CR 2012-11152 Passons, Russell Allen
Judge Peterson
Clerk Cristine Stokes

I
I

Datejj 9113/2012 jj

Time

r20913 Preliminary Hearing
..

/
·

j\

/ L/ ""'-.

~

I 1K-COURTROOM1 tr"

Location

Note

II Speaker II

I

01:33:01 PM Judge
Peterson leans case
oT:33:os-prv,-

rvrr - -Passons

-------

------ - --

-----

-

--

I

-- - - - -

rpr~s in cu;.;;;y ..

I

01:33:10 PM Ms Walsh Ipres as stand by counsel

I

01:33:18 PM Mr
Verharen !pres

I

01:33:26 PM Mr
Passons

offers written motion to continue preliminary hearing

01:34:41 PM Mr
Verharen

state is opposing both motions

01:34:47 PM Judge
Peterson

I am reading now your motion to continue

Mr
Passons

my co-counsel Brad Chapman is out of Office for the week, Mary
Fisher is the investigator and she is out of the office until the 17th,
not ready to precede right now, I got case dumped on me and I've
barely had time to read it

Judge
Peterson

court is governed by rule 5 and subsequent rules regarding
continuances - deny your request for continuance at this time and
now there is also motion to DQ me under rule 25A, I will consider
that at this time, the motion is untimely under the rule and it is
denied at this time

01:35:05 PM

01:36:00 PM

01 :38:11 PM Mr
Passons

I received the prelminary hearing on the 6th and its the 7th day
today

01:38:34 PM Judge
Peterson

court assigned to handle matter 8/17 and that is the date it runs
from

01:38:58 PM Mr
Verharen

state is ready to go

01:39:03 PM Mr
Passons

defense is not

01:39:16 PM Mr
Verharen

calls Matt Erlandson

01:39:36 PM

n

RUSSELL ALLEN PASSONS

swears to oath, states name, work for Walmart at 3050 E Mullan
at Kootenai County as security, been there for two years, duties to
protect assets of the company, working 6/21/12, about 5:23pm I
41288
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Log of 1K-COURTROOM10

9/13/2012

Page 2 of 4

was walking through electronics dept, I was dressed in plain
clothes, I saw a person loading a large TV into a shopping cart
and doing so quickly, after loading the person was looking around
in a suspicius manor, observed suspect pussing TV out of
electronics, he went to bicycle aisle, then pushed toward front of
the store, nothing else in the cart and he went through the general
merchandise exit, he made no attempt to pay for the TV and
pushed it out the door, I approached him w/ my partner Mr
Killingly and identified ourselves as Walmart Employees, we were
both running toward him, he took a step to the right and drew a
-·- ------ -kAife-fr0m-t'lis-J30eket-, he's-sitting-at-defense-cot1nselsdesk-in------orange jump suit and covered in tatoos, he turned towards Vince
and myself and said "fuck you" he was extending his arm out w/
the knife in it, he was less than 5ft from us when he did this, I was
concerned, he was shopplifting and pulling a knife, I believe he
had an angry and threatening expression, he began to run north
through the parking lot, he put the knife back in his pocket, left TV
in parking lot, I was on the phone w/ Post Falls dispatch informed
Mr
them of situation and left the parking lot, security cameras are
Erlandson mounted throughout the store, there is a means to record what
the cameras are viewing, our videos record up to 90 days worth of
video, technician trained us on how to use the system - basically
like a hole DVR system, there is a three second jump in frames
though - the cameras record the time in which they are doing
something, the system is reliable, after this incident I made an
attempt to view the cameras - there was a baby stroller in the
back of the defendant's vehicle, its a large item and one that
Walmart sells, so I rev video and went back in time 30mins before
I found def at the store, showed him entering Walmart about
5:21 pm, I don't remember off the top of my head, I observed the
suspect in baby stroller aisle loaded it into the cart and pushed the
baby stroller out the doors and attempted to load it into the trunk
and placed it into the back seat drivers side and then re-entered
the store and continued to select the TV, he returns back to the
store and w/in 6 mins of leaving he is loading the TV into his cart I was able to retain the TV, observed that UPC and serial number
had been cut from the box, later recovered that from the bicycle
aisle on the shelf
01 :51 :35 PM

Mr
Passons

01:51:37 PM

I approached you, and I identified myself, you stepped away from
the cart and said "fuck you" as you drew the knife from your
Mr
pocket w/ your right hand, then you began to run and ran north in
Erlandson
the parking lot, you also said "you can't touch me, and I aint
stopping for shit" it was a three inch stainless steel blade

01 :53:00 PM

Mr
Verharen

cross

obJ'ection

01 :53:05 PM Judge
RUSSELL ALLEN PASSONS
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Log of lK-COURTROOMl()

Peterson

9/13/2012

Page 3 of 4

sustained

01:53:08 PM Mr
I saw keys as you were approaching your vehicle, they did not
Erlandson look like a knife
01:53:54 PM Mr
Passons

I need a motion to exclude witness'

01:54:07 PM Judge
Peterson

are you asking that now?

01:54:18 PM Mr
t=>-asseAs - e>~ay \JI/ell I gLJ~~~ i!s t<:> late, never mind

----

---

--

--

-

-- --------

01:54:40 PM

Mr Kilian

01:56:52 PM Mr
Passons
01:57:00 PM
Mr Kilian

---

------

you exited store w/ 37in VIZIO TV that was not paid for, we tried
to stop you and you pulled a knife and said you were stopping and
you ran and got in your car, knife was a three inch stainless stell
blade, we were following you to ID your vehicle and get a license
plate number

01:58:12 PM Judge
Peterson

sustaiend

01:58:15 PM Mr
Verharen

state rests

01:58:20 PM Judge
Peterson

reviews right to remain silent
I do not have any evidence

01:58:46 PM Mr
Verharen

reserve rebuttle

01 :58:56 PM Mr
Passons

object to all of it, I never had a knife, it was car keys, dism
aggravated assault

01:59:14 PM

there has been substantial evidence court shall hold him to
answer in this case, bind over to DC at this time and sign the
order holding

Judge
Peterson

RUSSELL ALLEN PASSONS

------

cross

objection asked and answered

Mr
Passons

---------------

employed at Walmart 3050 E Mullan PF ID, 2 years, asset
protection working 6/21/12, joined w/ Matt Erlandson to leave after
a person saw male individual going through doors w/ a TV that he
didn't pay for, we identified ourselves as Walmart security he
pulled a knife on us, we were less than three feet from him, blade
was extended, he said "you cant touch me, fuck you, I aint
stopping for shit" he was angry and agressive, I was concerned
for our safety, we do not carry weapons, he turned north and ran
into the parking lot, got in his car and sped off

01:58:04 PM Mr
Verharen

01:58:35 PM

--- ------
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Log of IK-COURTROOMI0

9/13/2012

Page 4 of 4

02:00:08 PM Mr
Passosn

I didn't get case file or get to do any preperation, I am my own
counsel, my co-counsel is out of town and Ms Walsh is no help

02:00:39 PM

matter is assigned to Judge Luster, I disagree, Ms Walsh has
materials, she is prepared, she is stand bye by your choosing not
hers, you consulted w/ her through out the hearing, I will enter the
order holding

Judge
Peterson
02:01:26 PM End

··~··~·~ ·

RUSSELL ALLEN PASSONS

Produced by FTR Gold™
www.ton:nerecord.com
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FIRST JU; .
DISTRICT COURT, STATE OF IDAHO,' ~J
! OF KOOTENAI
324 W. GARD1£N A VENUE, P.O. BOX 9000, COEUR D' ALc .i!, HJAHO 83816-9000
l'ILED

STATE OF IDAHO

C\. \3· \'2

vs.
RUSSELL ALLEN PASSONS
DOB:

FELONY CASE# CR-2012-0011152

HOLDING
~
] DISMISSING CH.OOE(S)

ORDER

CHARGE(S): COUNT 1 - ASSAULT-AGGRAVATED- 11~905
COUNT 2-ASSAULT-AGGRAVATED- 11~905
COUNT 3 - BURGLARY - 11~1401

Amend_ed to: - - - - - - - - - - - - - - - - - - - - - ~ - - - ~ ~ ~ ~ ~ - ~ ~ - - ~ - - -

[

] Dismissed - insufficient evidence to hold defendant to answer charge(s). [ ]Bond exonerated. [ ]NCO Lifted.
(Specify dismissed charge(s) on above line, if other charges still pending)

[

] Preliminary hearing having been waived by the defendant on the above listed charge(s),

r")(i Preliminary hearing having been held in the above entitled matter, and it appearing to me that the offense(s) set

l ..., forth above has / have been committed, and there is sufficient cause to believe the named defendant is guilty
thereof,

IT IS HEREBY ORDERED that the defendant is held to answer the above charge(s) and is bound over to District Court.
The Prosecuting Attorney shall file an Information that includes all charges under this case number.
IT IS FURTHER ORDERED that the defendant be admitted to bail in the amount of$_ _ _ _ _ _ _ and is
committed to the custody of the Kootenai County Sheriff pending the giving of such bail.
[

] Defendant was advised of the charges and potential penalties and of defendant's rights, and having waived his/her
constitutional rights to: a) trial by jury; b) remain silent; and c) confront witnesses, thereafter pled guilty to the
charge(s) contained in the Information filed by the Prosecuting Attorney.

IT IS FURTHER ORDERED that not later than 14 days after the date of this order, Defendant shall enter and file a
written plea which states: the Defendant's true name, age, education and literacy levels; Defendant's rights to trial and counsel and
any waiver of such rights; the offense or offenses of which Defendant is charged together with the minimum and maximum
sentence for each charge; and Defendant's plea to each charge, the estimated time necessary for trial, if any; Defendant's current
custody status; and Defendant's current physical residence address, mailing address and telephone number. A copy of the
Defendant's written plea shall be delivered to the assigned judge's resident chambers. Failure to timely file a written plea shall
be a basis to revoke bond or release, and issue a bench warrant.
IT IS FURTHER ORDERED that all pretrial motions in this case shall be filed not later than 42 days after the date
of this order unless ordered otherwise. All such pretrial motions in this matter shall be accompanied by a brief in support of the
motion, and a notice of hearing fo, a date scheduled tlrrough the Court.

!

THI~ CASE IS ASSIGNED TO JUDGE

ENTERED this

l~

day of

>:'2>( +..

,

20 \

J ~ £•m~

~
Judge

Copies s e n t ~

.

\

C.

~ /___£as follows:

~rosecutor _,_ _ __
~ssigne

~efense Attorney

\C

['lfbefendant _ \ _ ~ _

· strict Judge: [ ]interoffice delivery ~axed

)<1 \\ \

C\

-*L-\59q

[ ] TCA Office at fax 446-1224

] Jail (if in custody at fax 446-1407)
] KCSO Records fax 446-1307 (re: NCO)
] Pre-Trial Services fax 446-1990

RUSSELL ALLEN PASSONS

Order Holding Defendant/Dismissing Case
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s IAIE OF IDAHO
Lss
COUNTY OF K00~NAI(
FILED:
'j'-BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-1971
Telephone: (208) 446-1800

i •

12 SEP I 4 PM 3: 26

ASSIGNED ATTORNEY
ARTHUR VERHAREN

IN THE DiSTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CR-F12-11152

STATE OF IDAHO,
Plaintiff,
vs.

INFORMATION

RUSSELL ALLEN PASSONS,
DOB:
SSN:
Fingerprint# 2800064163
Defendant.

BARRY McHUGH, Prosecuting Attorney in and for the County of Kootenai, State ofldaho,
who prosecutes in its behalf, comes now into Court, and does accuse RUSSELL ALLEN

PASSONS of the crime(s) of COUNT I, AGGRAVATED ASSAULT, Idaho Code §18-901, 18905, 19-2514, COUNT II, AGGRAVATED ASSAULT, Idaho Code §18-901, 18-905, 19-2514,
and COUNT III, BURGLARY, Idaho Code §18-1401, 19-2514, committed as follows:
COUNT!
That the Defendant, RUSSELL ALLEN PAS SONS, on or about the 21 st day of June, 2012, in

INFORMATION: Page 1
RUSSELL ALLEN PASSONS
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the County of Kootenai, State of Idaho, did intentionally, unlawfully and with apparent ability
threaten by word or act to do violence upon the person of Matt Erlandson with a deadly weapon, towit: a knife, which created a well-founded fear in said person that such violence was imminent;
COUNT II
That the Defendant, RUSSELL ALLEN PAS SONS, on or about the 21 st day ofJune, 2012, in
the County of Kootenai, State of Idaho, did intentionally, unlawfully and with apparent ability
threaten by word or act to do violence upon the person of Vincent Kilian with a deadly weapon, towit: a knife, which created a well-founded fear in said person that such violence was imminent;
COUNT III
That the Defendant, RUSSELL ALLEN PASSONS, on or about the 21 st day ofJune, 2012, in
the County of Kootenai, State ofldaho, did enter into a certain building, to-wit: Walmart, located in
Post Falls with the intent to committhe crime of theft and/or aggravated assault and/orrobbery, all of
which is contrary to the form, force and effect of the statute in such case made and provided and
against the peace and dignity of the People of the State of Idaho.
PART II
The Prosecuting Attorney further informs the Court that the defendant, RUSSELL ALLEN
PASSONS, on or about the 21st day of June, 2012, in the County of Kootenai, State ofldaho, did
use a deadly weapon in the commission of a felony, to-wit: by Russell Allen Passons using a knife
to commit the felony crime( s) of Aggravated Assault, all of which is contrary to the form, force and
effect of the statute in such case made and provided and against the peace and dignity of the People
of the State of Idaho.

INFORMATION: Page 2
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PART III
The Prosecuting Attorney further informs the Court that the defendant, RUSSELL ALLEN
PAS SONS, while committing the offense of Aggravated Assault and/or Burglary as charged in the
Complaint, had been previously been convicted of at least two (2) separate felony offenses, and,
pursuant to LC. §19-2514, is properly considered a persistent violator. Defendant's previous
convictions consist of the following felony offenses:
1)

Possession of Marijuana With the Intent to Sell, State of Nevada, date of Judgment
and Sentence 01-30-01.

2)

Burglary in the Second Degree, State of California, date of Judgment and Sentence
05-16-79.

3)

Escape, State of California, date of Judgment and Sentence 06-27-86.

4)

Take a Vehicle Without Owner's Consent, State of California, date of Judgment and
Sentence 04-29-86.

5)

Burglary/Robbery/Take a Vehicle Without Owner's Consent, State of California, date
of Judgment and Sentence 03-18-93

DATEDthis

/lf:

dayof

~Mf"\~

,2012.

BARRYMcHUGH
PROSECUTING ATTORNEY
FOR KOOTENAI COUNTY, IDAHO

~ Ul/'A1~

ARTHUR VERHAREN
Deputy Prosecuting Attorney

CEL{lFICATE
I hereby certify that on the /
day of_~s.,q==----' 2012, a true and correct copy of
the foregoing and the Order Holding was caused to be
RUSSELL PASSONS, KCPSB

INFORMATION: Page 3
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIST
STA TE OF IDAHO, IN AND FOR THE COUNTY OF KO
)
)
)
)
)
)
)
)
)

ST ATE OF IDAHO,
Plaintiff,
V.

CASE NUMBER
MOTION FOR PREPARATION OF
TRANSCRIPT OF PRELIMINARY
HEARING

Defendant.
COMES NOW, the above named defendantand hereby moves the Court for an Order
directing the clerk of the court to prepare and complete the transcript of the Preliminary hearing held
in the above-entitled matter on .... , before the Honorable . . . .. This motion is made on the grounds
that the transcript of said hearing is necessary for the defendant in order to prepare a defense in this
matter.
The defendant further moves the Court to order that the costs necessary for the preparation
and completion of the transcript be paid at county expense and at no expense to the Defense. This
Motion is made on the grounds that the defendant was determined to be an indigent by the aboveentitled Court on ......
DATED this _ _
/S-_·_day of September, 2012.

BY:
MOTION FOR PREPARATION OF TRANSCRIPT

RUSSELL ALLEN PASSONS

Page 1
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CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of the same as indicated below on the JS day of September, 2012, addressed to:
Transcript Department-Kootenai County Courthouse FAX 446-1187
Prosecutor»
Via Fax
Interoffice Mail

'

.

t.lS. rt1i0-u, see()1ce
c_ Ie/l,/c {! v'><rc---r "

t:Jtt-"7.

MOTION FOR PREPARATION OF TRANSCRIPT

RUSSELL ALLEN PASSONS

Page 2
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P. 001/001

Ku w PROSECUTER

2012/AUG/08/WED 13:22

0

0

RECEIV~BY

-a>/VJ ')o~')

;, i !(> 'I .'J
!-~Ul] \_I O .t.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTIIIC'T OF

THE STATE OF IDAHO IN AND FOR THI!:. COUNTY OF KOOTENAI

•l..

KOOTENAI COUNTY
PUBLIC DEFENDER

s~eotldahe:,

case No. CRF

I

Z.. .- I I !.S-2, .

,

vs.
PRETRI.AL SJ:TTLEMENT OFFER

OFFl!R EXf'IRE{I 14 DAYS A~ELIM. DATE
or other ~

Vif-. i/t& ,,_.,.._

Th-e State offe.,. lhat in exchange for Defendant's gultty plea(a) to:

+

I

f11A1

,4/4, C

.P1t5

Z..
'I

2--

II

and Defendant'• agreemenl to:

0

'5l!I

Waive appeal as of right as to conviction and sentence.
Pay restitution~

_}?+A.

$/::d.tt,\ft.

Other agreements: Visive Pm!Jm Hearing

----------------------

It will agree and recommend as follows:

D

fJ

Agreed sentence recommendation: - - - - - - - - - - - - - - - - - - - - - - , , - . - Sentence recommendation:

lP(;
D

;;:_m~ot file:

1

CN~iA.tl'l t(l""1'r1 ('/'Tz- /ti

~ sentence enhancemen~~her:

t~u,~.scc~s-)

/,V

PA..,Sl>N

_ _ _ _ _ _ _ _ _ _ _ _ _ __

Other agreei:nent: ~ - - - - - - - - - - - - - - - - - - - - - - - - - - - -

The STATE is no ronger bound to the aforementioned &entencing recommendations, nor is the Court bound to an
I.C.R. 11 (f) agreement, If ANY of the following occur prior to aentenclng;
(1) Oefendant fails to appear in Court and/or at the flnst acheduled pr&-eent'!nce intervi.w;
(2) Defendant violate& any court order or condhions of bail/release from custody;
(3) Defendant commits a new criminaf offense.

at

The detennlnation of Whether or not the defendant has failed to appear le the sole d1scretion of the STATE.
New criminal offenses and violations ot Court orders and condi11ons of bail/release need only be wtabli&hed by a
finding of probabM cauN. ff shall not be a &al$ for the defendant to withdraw a guilty plea if the STATE Sffb to
make different recommendation• pursuant to thi1 paragraph, nor shall it be a bae'* for the defend•nt 10 withdraw
fJQm an !.C.R. 11 {f) agreement.
~

Dated:

f?-7-J.l_

A 4A"t7 J~ _ ~
fr~ rProsecutlng Attorney

Cl I REJECT THE ABOVE PRETRIAL SElTLEMENT OFFER.
Cl I ACCEPT THE ABOVE PRETRIAL &mLEMENT .OPFl!R AND WAIVE THE FOLLOWING RIOHT8:
1. The rtght to a Jury or c:ourt triaf,
2. The right lo be prnumed Innocent unless proven guilty beyond II r.a.onable doubt.
3. The right to confront and que.lion the witn. . . . agalnat me.
4. Th• right to o.ompel wltn988 to oome to court and testify for me.
fil, The right to remain allent.
&. lh• right to appMr as of rlgh1 N to oonvfotton and •entenoe.
Defendant

Data

Defense Attomey

Date
,.1,00l/8
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CERTIFICATE OF DELIVERY

2012 SEP 19 PH 3: 53
I hereby certify that a true and correct copy of the foregol!t.lE:iYffl~ils~i wed by placing
day of SeptemDer:'2oi1',vaa'dressed to:
a copy of the same as indicated below on the 18

DEPUTY

Prosecutor»
Via Fax
Interoffice Mail

IL&
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COUNTY OF KOOTENAI(
FILED:
CERTIFICATE OF DELIVERY

.:Gi2 SEP 20 PM 3: 43
I hereby certify that a true and correct copy of the foregoing was P t t ~ 1 ~ ~ c i n g
a copy of the same as indicated below on the IEJ
day of September, 2012, addressed to:
DEPUTY

Prosecutor»
Via Fax
Interoffice Mail
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STATE OF !DAHO 1
COUNTY OF KOOTENAI 1SS

FlLEO:/q&

RUSSELL ALLEN P ASSONS, pro se
c/o Kootenai County Public Safety Building
5500 N. Government Way
Coeur d'Alene, ID 83815

2012 OCT -2 PH 3: 28
r:
co.~(
',js-:R1,c··I
t.J
L .. ._) \ [

'

'

I

coiLJQT
I\
I

L DEPUTY
~

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

)

) Case No. CR 12-0011152

Plaintiff,

)

) EX PARTE APPLICATION
) FOR FUNDS FOR

vs.

)
)
)

I

RUSSELL ALLEN PAS SONS,

)

Defendant.

-----------------)

COMES NOW, Defendant, RUSSELL ALLEN PASSONS, pro se, and hereby
respectfully moves the Court EX PARTE to authorize payment not to exceed TvJP"1"f'i' rv!Ne
DOLLARS ($

z_c, GO 00

)

J.lflNl>h,:,I

out of District Court Funds and/or Kootenai County Funds to hire a

Defense Expert Witness/Investigato.uegarding

1/f..1/f-i

(1...eMt2#rbl\lletJioe111ee:. toi/ecr/P~-.
I

The facts supporting this motion are as follows:
1.

Mr. Passons is financially unable to afford 7tUA--l

f;e~-47~;,0

as shown by

the Financial Statement and Order previously filed herein.
2.

In this case the following facts support Defe~dant's contention that

JI Z9t'Jt) oa

is needed by the defense in the above-entitled case:

fJe.fe,vo,41-.;r·

:to~

A-

110 &I) .5e J;

/A-,'rl

-nef19-L -ro

...r;vP{Se-'\JT /lrvr:J N€ecl
~v1--711-tX

~tt/v'J:?~

/&i(«,es~

-e111Pe,,.J(!e,) &rtahd-5-e

EX PARTE APPLICATION
FOR FUNDS FOR
RUSSELL ALLEN PASSONS
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I

-u0 t/C';//J Out--ro/L
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3.

State v. Martin, 146 Idaho 357 (Ct. App 2008), State v. Lovelace, 140 Idaho 53 (2003),
State v. Olin, 103 Idaho 391 (1982), and Ake v. Oklahoma, 470 U.S. 68 (1985) establish
standards to determine whether a Defendant is entitled to expert fees at public expense.

EX PARTE APPLICATION
FOR FUNDS FOR
RUSSELL ALLEN PASSONS

. 2.
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Martin, 146 Idaho at 363, contains a succinct statement regarding Defendant's burden to obtain
public funding for defense preparations:
To satisfy the Ake standard, a defendant seeking assistance at state expense must
make a threshold showing that the assistance has probable value to address what
will be a significant factor at trial, such that the accuracy of the jury's
determination would be called into question if the assistance were denied.
Similarly, Olin and Lovelace require that a defendant show that the requested
assistance is necessary in the interest of justice when reviewed in light of all
circumstances and measured against the standard of fundamental fairness
embodied in the Due Process Clause. While articulating the test differently, each
of these cases requires the provision of assistance at public expense where it is
necessary for a fair trial and a meaningful opportunity to present a defense, while
sifting out requests for services that are not shown to be reasonably necessary for
these purposes.

4.

In this case, the requested funds are necessary because:

':JUN;J5

fft:/:1. ~RRt>r.) l5A-& S~vµhe~
ley1-l &>b/t:Jr /?Ats} /;}ff &fuv'O

-ltJa /Jfltntei Wi-CNeS'S

eU/0Bf'IJ6e- s;4r#ei(//,/q
1
,
__,I

Ht111 ~-eJ-f'. /.,,r

1

./

7£1 &t , !Je-/C'NLJd-tvr

1s

YPMa>

tJ;.;h

/!

fl)eec/;

5.

77/.c //pe

Furthermore, the requested assistance by {'f)f':Jl / d-e111-rl,rL

v/)VtS11_tµ:r~s necessary in

1

the interest of justice when reviewed in light of all circumstances and measured against
the standard of fundamental fairness embodied in the Due Process Clause.
6.

The undersigned counsel has contacted

E/1!./rJ

7e rJttN~

whose rates and fees for assistance in this case is estimated to $
his assistance should not exceed

25--

'fiveN-rY'

~~

70 ()v

per hour and

hours.

EX PARTE APPLICATION
FOR FUNDS FOR
RUSSELL ALLEN PASSONS
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7.

Idaho Code § 19-852(a)(2) provides that a needy person charged with a serious crime is
entitled:
to be provided with the necessary services and facilities of representation
(including investigation and other preparation). The attorney, services, and
facilities and the court costs shall be provided at public expense to the extent that
the person is, at the time the court determines need, unable to provide for their
payment.

8.

This Motion is made pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to
the U.S. Constitution; Article I, Sections 6 and 13 of the Idaho Constitutio:'.1; and Idaho
Code §§ 19-851, 19-852 et seq, and in accordance with the standards enunciated in Ake v.
Oklahoma, 470 U.S. 68, 105 S.Ct. 1087, 84 L.Ed.2d 53 (1985), and State v. Martin, 146

Idaho 357 (Ct. App 2008).
9.

The Defendant's right to effective assistance of counsel and a fair trial cannot be
reasonably met without expert testimony/special assistance as stated herein.

In the

absence of public funds to prepare his defense, he will be denied his State and Federal
constitutional rights to due process, to a fair trial, and to effective assistance of counsel.
Counsel requests that this SEALED motion be set for a SEALED EXPARTE hearing in
order to present oral argument, evidence and/or testimony in support thereof, and to preserve a
record of the proceedings thereon. Requested time is 15 minutes.
DATED this_/
_ _ day of

~\ K
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The Law Office ot the Public Defender of Kootenai County
400 Northwest Boulevard, P.O. Box 9000 - Coeur d'Alene, Idaho 83816-9000
(208) 446-1700 FAX (208) 446-1701

September 4, 2012
RUSSELL ALLEN PASSONS
KCPSB
INTEROFFICE MAIL
RE:

State of Idaho v. PASSONS, CR-12-0011152

RUSSELL ALLEN PASSONS:
The following hearings have been scheduled in the above-referenced matter:
9/11/2012 at 8:30AM - PRELIMINARY HEARING STATUS CALL before JUDGE PETERSON
9/13/2012 at 1:30PM - PRELIMINARY HEARING before JUDGE PETERSON

JUDGE PETERSON will hold a status call on your case at 8:30AM. That hearing will be held in
Courtroom #12 located at the Kootenai County Public Safety Building, 5500 N. Government Way, Coeur
d'Alene, next to the Sheriffs Office.
At the Status Conference, the Court will consider requests for a continuance and waiver of the right to
Preliminary Hearing. THERE WILL BE NO WITNESSES PRESENT AT THE STATUS
CONFERENCE.

_ _ __.,Tf-:your-case-pr-0ceedS-t0-P-re,imi!!a..q_He~u:ing-rthaLb.e.aririg w..i!l be held hefore.J.u..dge-2.e.te.rsml on_ _ _ _ _ _ __
9/13/2012 at 1:30PM. The location of that hearing will be held in a courtroom yet to be detennined.
WITNESSES WILL BE PRESENT AND CALLED AT THIS HEARING.

If you have witnesses that you wish to have called, or evidence you wish to present at trial, you need to
provide a list of witnesses, including names, address and phone numbers, and copies or a description of
the evidence to your attorney. Idaho law requires that infonnation be disclosed to the State well before
trial. THE JUDGE MAY PROHIBIT US FROM CALLING THE WITNESSES OR INTRODUCING
THE EVIDENCE AS A SANCTION FOR FAILING TO DISCLOSE EVIDENCE/WITNESSES
WITHIN THE TIME LIMITS PROVIDED BY LAW.
Your presence at this hearing is mandatory. Should you fail to appear, the judge will most likely issue a
Bench Warrant for your arrest. If you have not met with your attorney prior to the above court date,
please call our office to schedule an appointment.

It is very important, too, that you contact our office immediately if your address or phone number
bas changed, so that we can keep you informed of critical infonnation and court dates. We cannot be
responsible for missed court dates when we do not have a good address and phone number for you.

Sincerely,

~

';04: Donna
Legal Assistant to
J. Bradford Chapman

Enclosure(s):

Notice ofHearing/Preliminary Hearing & Informational Letter
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FIRST

'lCIAL DISTRICT COURT, STATE OF

\.HO

l1'-. AND FOR THE COUNTY OF KOOTENA-

324 W. GARDEN AVENUE
COEUR D'ALENE, IDAHO 83816-9000
FILED

9/4/20l2
AT 01:15 PM
ST ATE OF IDAHO, COUNTY OF KOOTENAI
SS
CLERK OF THE D1STR1CT COURT
BY _ _ _ _ _ _ _ _ _ _ DEPL'TY

)
)

STATE OF IDAHO,
Plaintiff.

) Case No: CR-2012--0011152

vs.

KOOTENAI COUN1Y

PU6LIC DEFENDER

Russell Allen Passons
598 #B Hydra Place
Post Falls, ID 83854

Defendant.

)

) NOTICE OF PRELIMINARY HEARING STATUS
) CONFERENCE AND PRELIMINARY HEARING
)
)

AKA:

)

)

The Preliminary Hearing Status Conference at 8:30 a.m. wiJJ be held in Courtroom #12 located at the Kootenai County
Public Safety Building, 5500 N. Government Way, Coeur d'Alene, next door to the Sherifrs Office. The Preliminary
Hearing will be held in a courtroom yet to be determined.
No Witnesses:

Preliminary Hearing Status Conference
Tuesday, September 11, 2012

08:30 AM

Judge: Clark A. Peterson
Courtroom: Courtroom #12
Preliminary Hearing
With Witnesses:
Thursday, September 13, 2012
01:30 PM
Judge: Clark A. Peterson
Courtroom:
Alternate Presiding Judges For Each Hearing: Any State ofldaho Magistrate as listed herein. Eugene A. Marano, Robert
B. Burton, Barry E. Watson, Scott Wayman, Penny E. Friedlander, Quentin Harden, James D. Stow, Patrick R. McFadden,
Daniel J. McGee, Barbara A. Buchanan, Debra A. Heise, Justin W. Julian, Don L. Swanstrom, William Hamlett, Jerry R.
Meyers, Robert Caldwell, Clark A. Peterson and Michael Griffin.
I certify that copies of this Notice were served as follows on Tuesday, September 04, 2012.

Hand Delivered__

Mailed

Defendant:

Russell Allen Passons

Defense Attorney:

J. Bradford Chapman, Deputy Public Defender
interoffice Delivery
Coeur D' Alene, lD 83816-9000
Mailed__
Hand Delivered__
[ )Faxed (208) 446-170 l
[X ] Emailed: pdfax@kcgov.us

Prosecutor:

Kootenai County Prosecutor - CR
Mailed
Hand Delivered IO
[ ]Emailed:
-

Jail:

Faxed_ _

[ )Faxed (208) 446-1833

[ ] Emailed: warrants@kcgov.us [ ] Faxed: (208) 446-1407

[X J Inter-office Delivery

Dated: Tuesday, September 04, 2012
Clifford T. Hayes. Clerk Of The District Court
By: Dawn Mitchell. Deputy Clerk
Notice of Preliminary Hearing Status Conference and Preliminary Hearing
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)
)
)
)
)
)
)

ST A TE OF IDAHO,
Plaintiff,

y

CASE NUMBER

Cfc-- 1~-DOJ11~~

ORDER FOR PREPARATION OF
TRANSCRIPT OF PRELIMINARY
HEARING

\

Defendant.
The Court having before it the foregoing Motion and good cause appearing, now, therefore,
IT IS HEREBY ORDERED that the clerk of the court shall prepare and complete the
transcript of the hearing held in the above-entitled matter on ......
IT IS FURTHER ORDERED that the costs necessary for the preparation and completion of
said transcript shall be paid at county expense and at no expense to the defense.
IT IS FURTHER ORDERED that the transcript shall be complete and submitted to all parties

IS-th day of

to this action no later than the
,~

DA TED this

;{

(\J~,, 0 ,e-..,r1,-. he ,,,-

",

·V\J

day of..Se~c~ecr., 2012.

Dev e---'

,September, 2012.

di. '
I
:=\.<rL ~l-=

~+

r " n

.«JUDCTJ!» I :) I \ L -, )
<<"JTt'ftc>>
1&t.,.,.. 0 , ,-.1 v c

v

-=i:t-

lf e

\9~~

CLERK'S CERTIFICATE
I hereby certify that a true and correct copy of the foregoing was personally served by placing
ORDER FOR PREPARATION OF TRANSCRIPT
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a copy of the same as indicated below on the

/ ~ day of September, 2012, addressed to:

Kootenai County Public Defender FAX 446-1701
Transcript Department-Kootenai County Courthouse FAX 446-1187
Prosecutor»
.,

- -Via F;x

·· ·

Interoffice Mail

U.~-.-li--it.tL. 5eieVl~t ("AC:T.
CletiJc. (1_oµ.,~r
-~---~----:--o. ....
--~..,.-~,.----

l0/4/JQ_
¾~ - KcPA-

4Lf u~/o33

et- uYu- 1 ;u:n

ORDER FOR PREPARATION OF TRANSCRIPT
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Log of lK-COURTROOMl,

. 0/16/2012

Page 1 of 3

Description CR 2012-11152 Passons, Russell Allen 20121016 Arraignment
Judge John Patrick Luster
Clerk Kathy Booth
Court Reporter Keri Veare
PA Barry McHugh
Def Pro Se
DA Brad Chapman for consultat
H=======:l====

n

Speaker

03:20:13 PM
J

Note

Calls case - PA McHugh, Defendant present pro se - for hearing
on arraignment. Defendant is here representing himself and Mr.
Chapman is present and available for assistance
Ready
Ready - I have a copy of the information and the name is correct
as charged.
Advises defendant of allegations and maximum possible penalty.
I understand
The information contains a persistent violator clause - explain
I understand the charges and enhancement.
There is also another enhancement of use of a deadly weapon advises of enhancement and additional penalty.
I understand. I'd like the information read
Reads information to defendant

I understand my options - NOT GUilTY TO ALL CHARGES
ENTER NOT GUilTY PLEA AND SET TRIAL BY JURY
3 DAYS FOR TRIAL

03:34:05 PM

J

RUSSELL ALLEN PASSONS

I want to discuss with you your right to counsel. You already
qualify for court appointed counsel. You do have a right to
counsel under the 6th amendment and a right to represent
yourself. I understand that you previously made that decision.
You have been appointed stand by counsel and I understand
you can use it if you wish or not - it's your choice. Regardless of
41288

94 of 341

file://R:\LogNotes - HTML\District\Criminal\Luster\CR 2012-11152 Passons, Russell All... 10/16/2012

Log of lK-COURTROOMl

1

0/16/2012

Page 2 of3

how intelligent you are or how much experience you have had
you are probably not going to be much of a match to the office of
Kootenai County Prosecuting Attorney. The attorney to be
assigned will probably have tried several high profile cases. Your
standby counsel is highly qualified of handling the case. It is a
risky endeavor or anyone to represent themselves in court.
03:36:29

f

I understand

03:36:33 PM
-

--

J_

--

---

03:37:3.; rivi II D.;f
03:37:42 PM
. ..,_,.,,._
.Jl

J

~

03:41:37 PM

An attorney represents rules and negotiations with PA to achieve
a favorable result.

You convinced me - can I get him (Brad Chapman ) appointed to
represent me again?

J

The office of Public Defender has been appointed and we can
change his representation from standby to counsel. My job is for
you to get a fair trial.

Def

II want a fair trial

I

J

DA has now been promoted to counsel and not just standby
counsel.

DA

I ask the court to strike surplusage language re: prior criminal
convictions. I see the court has ordered a transcript. I have
further problems with the language of the information but we'll
deal with that at a later time. The surplusage language of count 2
is egregious.

PA

It seems like counsel is making more of a evidence argument
than legal evidence.

J

The state has put defendant on notice as to what is to be proven.
I think the motion is more importantly before a jury is advised.
We can take that up before we provide this information before a
jury. I'll not strike anything at this time but have not ruled on the
merits at this time either.

03:41:51 PM

03:43:01 PM

understand

Def

03:39:52 PM

03:40:23 PM

11

Defendant converses with DA Chapman

.vv

03:39:36 PM

The Judge's role is to apply the law and rules and I don't extend
any different standard to one side or the other. The state will be
much more versed in trialtha-n youwonld~ You are-less likely-to
be experienced in the rules and how they apply.

03:43:23 PM

I 03:44:25 PM IDA

I don't even have a copy of the information as my office hasn't
even been appointed.

03:44:40 PM J

I We'll fix that. Is there a problem with the order for transcript?

03:45:00 PM

DA

I see that it's due by 11/15. It will be tough to get this tried before
the end of the year.

03:46:33 PM

J

RUSSELL ALLEN PASSONS

' e get the trial set.
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95 of 341

file://R:\LogNotes - HTML\District\Criminal\Luster\CR 2012-11152 Passons, Russell All... 10/16/2012

Log of lK-COURTROOMl ·

1

Page 3 of 3

0/16/2012

03:47:06 PM
03:47:06 PM

End
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www.fortherecord.com
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FIRST
.L

·O1CIAL DISTRICT COURT, STATE
IDAHO
AND FOR THE COUNTY OF KOOTENAI
324 W. GARDEN AVENUE
'COEUR D'ALENE, IDAHO 83816-900

STATE OF IDAHO
Plaintiff,
vs.

)
)
)
)
)
)
)
)
)
)
)
)
)

Russell Allen Passons
598 #B Hydra Place
Post Falls, ID 83854
Defendant.
DOB:
DL or SSN:

Citation No:

Case No: CR-2012-0011152
ORDER APPOINTING PUBLIC DEFENDER

The Court being fully advised as to the application of Russell Allen Passons, and it appearing to be a proper case,
NOW, THEREFORE, IT IS ORDERED that Attorney

Kootenai County Public Defender
P.O. Box 90001400 Northwest Blvd.
Coeur d'Alene, ID 83814
(208) 446-1700
Public Defender for the County of Kootenai, State of Idaho, a duly licensed attorney in the State of Idaho, is hereby
appointed to represent said Defendant, in all proceedings in the above entitled case.

The Defendant is further advised that he/she may be required to reimburse the Court for all or part of the cost of court
appointed counsel.

_V
__

Date: ------'\'--D_-__,\'---16~'--v~(

[ ]

In Custody

Bond$ - - - - - - - - -

CopiestaJ
L_Public Defender Fax: (208) 446-1701
/

::X--Prosecutor Fax: (208) 446-1833

Order Appointing Public Defender

RUSSELL ALLEN PASSONS
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S iAfE OF 10 AHO
COUNTY OF KOOTENAl}ss
FILED:
BARRY MCHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-9000
Telephone:
(208) 446-1800
Facsimile:
(208) 446-1833

2Df20CT29 AHff: f4

ASSIGNED ATTORNEY
ARTHUR VERHAREN

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,
vs.
RUSSELL A. P ASSONS,
Defendant.

Case No. CR-F12-l 1152

)
)
)
)
)
)
)
)
)

WITNESS LIST

The Plaintiff may call the following witnesses at trial, although not necessarily in the
same order as listed.
1.
2.
3.
4.
5.
6.

Lianna Boni, PFPD, 773-3517
James Cornelious, Ponderay Police Department, 208-265-4251
Brian Koch, Ponderay Police Department, 208-265-4251
Robert Beers, Sandpoint Police Department, 208-265-5525
Spencer Smith, Sandpoint Police Department, 208-265-5525
Teresa Heberer, Sandpoint Police Department, 208-265-5525

WITNESS LIST: Page 1

RUSSELL ALLEN PASSONS
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7.
8.
9.
10.
11.
12.
13.
14.

Ian Hoyland, Sandpoint Police Department, 208-265-5525
Eric Ryan, Sandpoint Police Department, 208-265-5525
Vincent Killian, WalMart, 457-9866
Matthew Erlandson, WalMart, 457-9866
Jesse Carlson, POB 144, Medical Lake, Washington
Desiree Storck, 1004 Beers Humbird, Sagle, Idaho
Anita Solis, WalMart, 208-265-8332
Timothy Pattee, WalMart, 208-265-8332

The State reserves th~ht to supplement discovery as it becomes available.
DATED this

!-S

day of

/Jv~

,2012.

~E~
Deputy Prosecuting Attorney

Prosecutor's Certificate of Mailin
I hereby certify that on the ..2.!l?day of__,,____~ - - - ' 2012, a true copy of the
foregoing was caused to be mailed / faxed to
PUBLIC DEFENDERS OFFICE
FAXED

. WITNESS LIST: Page. 2
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'StATE OF IOAHO
J
COUNTY OF KOOTENAI SS
FILED:
·

BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83814
Telephone: (208) 446-1800

2012 DEC 21t ·.·AM IQ: r. 7

ASSIGNED ATTORNEY:
ARTHUR VERHAREN

IN THE DISTRICT COURT OF THE FIRST illDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,
vs.

RUSSELL A. PASSONS,

Defendant.

Case No. F

)
)
)
)
)
)
)
)
)

12-11152

NOTICE OF INTENT TO
IMPEACH UNDER I.R.E. 609(B)

COMES NOW, Arthur Verharen, Deputy Prosecuting Attorney for Kootenai County, and
hereby advises both the Honorable Court and counsel for the Defendant of the state's intention to
use the Defendant's March 12, 1993 felony convictions for robbery in the first degree, burglary
in the first degree, theft of a vehicle and burglary in the second degree in California for
impeachment purposes in the event the Defendant elects to testify at trial in this matter.
The state does not concede that notice of intent is mandated by I.RE. 609(b) as the date
of release of the Defendant from those convictions is June 20,.2003 and thus falls within ten
years. However, in the interest of judicial efficiency and fairness to the Defendant notice is

NOTICE OF INTENT TO IMPEACH UNDER I.R.E. 609(B) - 1
RUSSELL ALLEN PASSONS
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hereby given because the criminal conduct that led to the convictions falls outside of the ten year
window.

DATEDthislldayofDecember,2012.

WAi~/V

~ERHAREN
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

I hereby certify that on t h e ~ day of December, 2012, a true and correct copy of
the foregoing was caused to be FAXED to the PUBLIC D ~ C ~ ~ -

NOTICE OF INTENT TO IMPEACH UNDER I.R.E. 609(B) - 2
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRI

THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,

Case No. CR-12-11152
ORDER EXTENDING TIME FOR
TRANSCRIPT PREPARATION

vs
RUSSELL A. PASSONS,
Defendant.

GOOD CAUSE APPEARING,
IT IS HEREBY ORDERED, that due to the original order
stating the transcript was to filed on November 15th, 2012, and I
did not receive a copy of the Order and will be out of the office
from December 21, 2012 thru January 2, 2013, that the time within
which the Transcriber shall have to prepare and lodge the
transcript in the above entitled matter be, and is hereby extended
until January 15, 2013 .

.,.,..

Dated this

2b

day of December, 2012.

District Judge

ORDER EXTENDING TIME FOR
TRANSCRIPT
PREPARATION
- Page 1
RUSSELL ALLEN
PASSONS
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I hereby certify that on t h ~ h day of December, 2012, I sent
copies of the foregoing O r d ~
John Adams
Public Defender
Fax No. (208)446-1701

Barry McHugh
Prosecuting Attorney
Fax No. (208)446-1841
Transcription Dept.
Fax No. (208) 446-1187

RT

ORDER EXTENDING TIME FOR
- Page 2
TRANSCRIPT
RUSSELL ALLENPREPARATION
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STAT£ OF IDAHO

--~

ff~if Y OF KoorrnA,lss

BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-9000
Telephone:
(208) 446-1800
Facsimile:
(208) 446-1833

2012 ore 28 AH 10: I 6

ASSIGNED ATTORNEY
ARTHUR VERHAREN

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,
vs.
RUSSELL A. PAS SONS,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. F12-l 1152
PLAINTIFF'S REQUESTED
JURY INSTRUCTIONS

The Plaintiff herein respectfully submits the following jury instructions in addition to the
Court's general instructions on the law.
DATEDthis

t{_,,,

dayof

/ju,4J 1 . ~
1

,2012.

BARRY McHUGH
Prosecuting Attorney for
Kootenai County, Idaho

~VJA(h
HUR VERHAREN
Deputy Prosecuting Attorney
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PLAINTIFF'S REQUESTED
INSTRUCTION NO.

L

YOU ARE INSTRUCTED that the defendant, RUSSELL ALLEN PASSONS, is charged

with the crime of Aggravated Assault, alleged to have been committed as follows: that the
defendant, RUSSELL ALLEN P:ASSONS, on or about the 21st day of June, 2012, in the County of
Kootenai, State ofldaho, did intentionally, unlawfully and with apparent ability threaten by word or
act to do violence upon the person of Matt Erlandson with a deadly weapon, to-wit: a knife, which
created a well-founded fear in said person that such violence was imminent. To this charge, the
defendant has pled not guilty.
Citation: Idaho Code 18-901, 18-905(a)
Given- - - -\- - Refused- - - - - Modified- - - - - Covered- - - - - JUDGE

RUSSELL ALLEN PASSONS
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PLAINTIFF'S REQUESTED
INSTRUCTION NO.

IV .

YOU ARE INSTRUCTED that the defendant, RUSSELL ALLEN PASSONS, is charged in
Count II with the crime of Aggravated Assault, alleged to have been committed as follows: that the
defendant, RUSSEI;L ALLEN PASSONS, on or about the 21st day of June, 2012, in the County of
Kootenai, State ofldaho, did intentionally, unlawfully and with apparent ability threaten by word or
act to do violence upon the person of Vincent Kilian with a deadly weapon, to-wit: a knife, which
created a well-founded fear in said person that such violence was imminent. To this charge, the
defendant has pled not guilty.
Citation: Idaho Code 18-901, 18-905(a)

\ --Given- - - ~
Refused- - - - - Modified- - - - - Covered- - - - - -

RUSSELL ALLEN PASSONS

JUDGE
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PLAINTIFF'S REQUESTED
INSTRUCTION No._2__
YOU ARE INSTRUCTED that the defendant, RUSSELL ALLEN PAS SONS, is
charged with the crime of BURGLARY, allegedly committed as follows:

that the

defendant, RUSSELL ALLEN PASSONS, on or about The 21st day of June, 2012, in the
County of Kootenai, State of Idaho, did enter into a certain building, to-wit: Walmart,
located in Post Falls with the intent to commit the crime of theft and/or aggravated
assault and/or robbery. To this charge the defendant has pied not guilty.

Citation: Idaho Code §18-1401

>('
Given
Refused - - - Modified - - Covered - - - WDGE

RUSSELL ALLEN PASSONS
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PLAINTIFF'S REQUES1D
INSTRUCTION NO. J...
In order for the defendant to be guilty of Aggravated Assault, the state must prove each of the
following:
1. On or about the 21st day of June, 2012;

2. in the state of Idaho;
3. RUSSELL ALLEN PASSONS committed an assault upon Matt Erlandson;

4 • with a deadly weapon)

I-=- Q

U/ '\

~I

(}.

\ ' \ I)

~

re

If any of the above has not been proven beyond a reasonable doubt, then you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must find
the defendant guilty.

Citation: ICJI 1205, Idaho Code §18-905
Given- - - - - - Refused- - - - - Modified- - - - - Covered- - - - - JUDGE

RUSSELL ALLEN PASSONS
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PLAINTIFF'S REQUESTED
INSTRUCTION NO.~
In order for the defendant to be guilty in Count II of Aggravated Assault, the state must prove
each of the following:
1. On or about the 21st day of June, 2012;

2. in the state of Idaho;

3. RUSSELL ALLEN PAS SONS committed an assault upon Vincent Kilian;
4. with a deadly weapon.
If any of the above has not been proven beyond a reasonable doubt, then you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must find
the defendant guilty.

Citation: ICJI 1205, Idaho Code §18-905
Given- - - - - - Refused- - - - - Modified- - - - - Covered- - - - - JUDGE

RUSSELL ALLEN PASSONS
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PLAINTIFF'S REQUESTED
INSTRUCTION NO.

L

An aggravated assault is an assault:
(a) With a deadly weapon or instrument without intent to kill; or

y kind;

any firearm, though unloaded or so defective that it can not be

Citation: Idaho Code § 18-905
Given- - - - - - - Refused- - - - - Modified- - - - - Covered- - - - - -

RUSSELL ALLEN PASSONS

JUDGE
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ICJI 1206
DEADLY WEAPON DEFINED
PLAINTIFF'S REQUESTED

INSTRUCTION NO.

tg

YOU ARE INSTRUCTED that a "deadly weapon or instrument" is one likely to produce death
or great bodily injury. It also includes any other object that is capable of being used in a deadly or
dangerous manner if the person intends to use it as a weapon.

Citation: ICJI 1206

K

Given
Refused- - - - - Modified- - - - Covered- - - - - JUDGE

I.
!

RUSSELL ALLEN PASSONS
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PLAINTIFF' REQUESTED
INSTRUCTION

NO.$

YOU ARE INSTRUCTED that the essential elements in Count III of the crime of
BURGLARY, with which the defendant is charged are:
1.

That onor about The 21st day of June, 2012;

2.

in the State of Idaho;

\ov;\J,":\ , -lo v...>: \3.

the defendant, RUSSELL ALLEN PASSONS, entered a ~ , and;

4.

at the time entry was made, the defendant had the specific intent to

Wo.. \IN\CAv-\-j

Yo.s+- Fo\\

commit the crime of theft.

If any of the above has not been proven beyond a reasonable doubt, then you must
find the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, you must find the defendant guilty.
Citation: ICJI 511
Given - - - Refused - - - Modified - - - Covered - - - JUDGE

RUSSELL ALLEN PASSONS
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PLAINTIFF'S REQUESTED
INSTRUCTION NO.

I0

The manner or method of entry is not an essential element of the crime of
burglary. An entry can occur without the use of force or the breaking of anything.
The intent to commit the crime of theft must have existed at the time of entry.

Citation: ICJI 515

V
Given
Refused - - - Modified - - - Covered - - - JUDGE

RUSSELL ALLEN PASSONS
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PLAINTIFF' REQUESTED
INSTRUCTION NO. ; )

To prove that the defendant intended to commit a theft inside the store, the State
is not required to prove that there was anything of value inside, nor must it prove that the
defendant knew there was anything of value inside. Likewise, the State is not required to
prove that the defendant actually stole or attempted to steal anything. The State need
only prove that when the defendant entered the store the defendant intended to steal
anything inside that the defendant might desire to take.

ICJI: 514
Citation: State v. McCormick, 100 Idaho 111, 594 P.2d 149 (1979); State v. Dwyer, 33
Idaho 224, 191 P.203 (1920); Matthews v. State, 113 Idaho 83, 741 p.2d 370 (Ct. App.
1987).
('
Given
Refused - - - Modified - - - Covered - - - JUDGE

RUSSELL ALLEN PASSONS

41288

114 of 341

PLAINTIFF'S REQUESTED
INSTRUCTION NO.

f 'L--

Having found the defendant guilty of aggravated assault you must next consider whether the
defendant displayed, used, threatened or attempted to use a deadly weapon in the commission of the
cnme.
A deadly weapon is any object, instrument or weapon which is capable of producing, and likely to
produce, death or great bodily injury.

If you unanimously find beyond a reasonable doubt that the defendant used, displayed, threatened
with or attempted to use a deadly weapon in the commission of the above crime, then you must so
indicate on the verdict form submitted to you. If, on the other hand, you cannot make such a finding,
then you must make that indication on the verdict form.

ICJI 1602 USE OF A FIREARM OR DEADLY WEAPON

Given- - - - - - Refused- - - - - Modified- - - - - Covered- - - - - JUDGE

RUSSELL ALLEN PASSONS
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PLAINTIFF'S REQUESTED
INSTRUCTION NO. \

7

Having found the defendant guilty of Aggravated Assault and/or Burglary, you must next
consider whether he has been convicted on at least two prior occasions of felony offenses.
The State alleges the defendant has prior convictions as follows:
1)

Possession/Manufacture Weapon and Two Counts of Carrying any Dirk, State of
California, date of Judgment and Sentence 01-16-04.

2)

Possession of Marijuana With the Intent to Sell, State of Nevada, date of Judgment
and Sentence 01-30-01.

3)

Burglary 2nd, State of California, date of Judgment and Sentence 10-05-79.

4)

Escape and Taking a Vehicle Without Consent, State of California, date ofJudgment
and Sentence 10-21-87.

5)

Take a Vehicle Without Owner's Consent, State of California, date of Judgment and
Sentence 04-29-86.

6)

Burglary 1st/Robbery 1st/Theft of a Vehicle/Burglary 2nd, State of California, date of
Judgment and Sentence 03-12-93

The existence of prior convictions must be proved beyond a reasonable doubt and your
decision must be unanimous.

CITATION:

rcn

1601

GIVEN: _ _ __
REFUSED:- - - MODIFIED:- - COVERED: - - JUDGE

RUSSELL ALLEN PASSONS
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PLAINTIFF'S REQUESTED

j

INSTRUCTIONNO. 1

A felony is a crime which is punishable with death or by imprisonment in the state prison.

CITATION: IDAHO CODE §18-111 Felony defined
GIVEN:- - - REFUSED:- - MODIFIED:- - COVERED: - - JUDGE
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PLAINTIFF'S REQUESTED ,-INSTRUCTION NO. 1_)

Whenever the words felony, felony in the first degree, felony in the second degree, or felony
in the third degree are used the same shall be defined as a felony.

CITATION: IDAHO CODE §18-11 lA Felony defined further
GIVEN:- - - REFUSED:- - MODIFIED:- - COVERED: - - JUDGE
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INSTRUCTION NO.
Having found the defendant guilty of aggravated assault you must next consider whether the
defendant displayed, used, threatened or attempted to use a deadly weapon in the commission of the
crime.
A deadly weapon is any object, instrument or weapon which is capable of producing, and likely to
produce, death or great bodily injury.

Ifyou unanimously find beyond a reasonable doubt that the defendant used, displayed, threatened
with or attempted to use a deadly weapon in the commission of the above crime, then you must so
indicate on the verdict form submitted to you. If, on the other hand, you cannot make such a finding,
then you must make that indication on the verdict form.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.
Having found the defendant guilty of Aggravated Assault and/or Burglary, you must next
consider whether he has been convicted on at least two prior occasions of felony offenses.
The State alleges the defendant has prior convictions as follows:
1)

Possession/Manufacture Weapon and Two Counts of Carrying any Dirk, State of
California, date of Judgment and Sentence O1-16-04.

2)

Possession of Marijuana With the Intent to Sell, State of Nevada, date of Judgment
and Sentence 01-30-01.

3)

Burglary 2nd, State of California, date of Judgment and Sentence 10-05-79.

4)

Escape and Taking a Vehicle Without Consent, State of California, date of Judgment
and Sentence 10-21-87.

5)

Take a Vehicle Without Owner's Consent, State of California, date of Judgment and
Sentence 04-29-86.

6)

Burglary 1st/Robbery 1st/Theft of a Vehicle/Burglary 2nd, State of California, date of
Judgment and Sentence 03-12-93

The existence of prior convictions must be proved beyond a reasonable doubt and your
decision must be unanimous.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.
A felony is a crime which is punishable with death or by imprisonment in the state prison.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

Whenever the words felony, felony in the first degree, felony in the second degree, or felony
in the third degree are used the same shall be defined as a felony.

RUSSELL ALLEN PASSONS
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CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of the same as indicated below on the /~ day of September, 2012, addressed to:
Prosecutor»
Via Fax
Interoffice Mail
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14)0011003

STATE OF IDAHO
l
COUNTY OF KOOTENAlf ss
FILED:

J. Bradford Chapman, Sr. Staff Attorney
The Law Office of the Public Defender of Kootenai County
·POBox9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5101

13 JAN 17 AH 11: f O
T

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,

v.
RUSSELL ALLEN PASSONS,
Defendant.
______________

)
)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-12-0011152
Fel

MOTION REQUIRING KOOTENAI
COUNTY SHERIFF'S OFFICE TO
ACCEPT CLOTIDNG FOR DEFENDANT
TO WEAR DURING JURY TRIAL

· COMES NOW, the above named defendant, by and through his attorney, J. Bradford
Chapman, Sr. Staff Attorney, and hereby moves the Court for an Order requiring the Kootenai
County Sheriff to accept civilian clothing for the defendant to wear during a jury trial set to begin

+-

before the Honorable JOHN P. LUSTER on January 22, 2013.
..

DATED this

l

_

day of January, 2013.
THE LAW OFFICE OF THE PUBLIC
DEFENDER F KOOTENAI COUNTY

BY:

MOTION REQUIRING KOOTENAI COUNTY
SHERIFF'S OFFICE TO ACCEPT CLOTHING
FOR DEFENDANT TO WEAR DURING JURY TRIAL

RUSSELL ALLEN PASSONS

. Page 1
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CERTIFICATE OF DELIVERY
I hereby certify that a true and correct copy of the foregoing was personally served by
facsimile on the r:J-+h day of January, 2013, addressed to:
Kootenai County Prosecutor FAX 446-1833

MOTION REQUIRING KOOTENAI COUNTY
SHERIFF'S OFFICE TO ACCEPT CLOTHING
FOR DEFENDANT TO WEAR DURING JURY TRIAL
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/

Log of lK-COURTROOMl

O'

•

'18/2013

Page 1 of 1

Description CR 2012-11152 Passons, Russell Allen 20130118 Pretrial Conference
Judge John Patrick Luster
Clerk Kathy Booth
Court Reporter Keri Veare

o;:;

PA Art VerHaren
DA Brad Chapman
"1/11:5/LU~

111 K-COURTROOM1

~---ker
-..---

Time
10:21 :55 AM

•_:-:=tion

Note

J

Calls case - PA VerHaren, DA Chapman present with defendant
- in custody - for pretrial conference

10:22:14 AM
-- .IV
"' r.1v1
" ••
10 :LL.

PA

Ready

DA

I hope to be ready on the 2nd week

10:22:24 .... ~_.

~A

2 or 3 days for trial

DA

I agree - there is a question I'm still gathering info on and that is
404(b) evidence that we could probably save the jury time if we
hear before trial

PA

2nd week works for me

J

Jury priority to be set - you are on top priority due to custody
status.

10:22:28 AM

10:23:05 AM
10:23:10 AM

I 10:23:38 AM I
I 10:23:38 AM IEnd
Produced by FTR Gold™
www.fortherecord.com
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
1.

DAVID CARSON,
CV 2011-4606

Plaintiff.
vs.
TERENCE NEFF,
STATE OF IDAHO

Plaintiff,
Vs.
2.
3.
4.
5.

CR 2012-14966
CR 2012-7223
CR 2012-11152
CR 2012-14442

RICHARD WALKER ,
EJ BOSLEY
RUSSELL PASSONS
TYLER LUJAN

Defendants.

The above captioned cases remain active and scheduled for trial. Carson vs. Neff is scheduled in the # 1 priority
position with trial to commence Tuesday January 22, 2013, 9:00 am before Judge Hosack. State vs. Walker is set to
follow on Wednesday, January 23, 2013.
State vs. Bosley, Passons and Lunjan are set to proceed Monday, January 28, 2013, 9:00 am with State vs.
Bosley scheduled before Judge Luster and State vs. Passons in #1 priority and State vs Lujan in #2 priority to proceed
before Judge Simpson.

State vs Walker is scheduled to follow on Tuesday January 29, 2013, and Tuesday February 5,

2013 before Judge Luster.
IT IS HEREBY ORDERED THAT counsel and parties are to be prepared to begin their respective trial at such
time or as soon thereafter as trials with a higher priority have concluded. In the event that cases having higher priority are
resolved without trial for any reason, then the cases having lower priority will be advanced. It will be the responsibility of
the parties to keep themselves ~rmed of the status of all cases higher in priority.

V.J;:}.~~

-~ J?_

ENTERED this~ day Januruy, 2013.

~

District Judge

Y CERTIFY that a true and correct copy of the foregoing ORDER sent via as indicated below on the
of January 2013, to:

ORDER IN RE:

Bailiffs
446-1766

Michael Verbillis
Fax 664-1161,

Michael Ramsden
FAX 664-5884

KCPA
FAX 446-1833

Karlene Behringer
Trial Court Adm.
FAX 446-1224

Public Defender
FAX 446-1701

PRIORITY OF TRIAL SETTINGS:

RUSSELL ALLEN PASSONS
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Doug Phelps
FAX 509-921-0802

ORDER IN RE:

PRIORITY OF TRIAL SETTINGS:

RUSSELL ALLEN PASSONS

2
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,n J. Bradford Chapman, Sr. Staff Attorney
1)1 1

·d:cs

The Law Office of the Public Defender of Kootenai County
8
PO Box 9000
''U\l J~N 22 Pt\ 4: 0
Coeur d'Alene, Idaho 83816
"
c\..E.RK o,,~,~~Rl
Phone: (208) 446-1700; Fax: (208) 446-1701 .
Bar Number: 5101
-

_W~

IN THE DISTRICT COURT OF THE FIRST JUij~ DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)

.. STATE OF IDAHO,
Plaintiff,

V.
RUSSEL ALLEN PASSONS,

CASE NUMBER

CR-12-0011152

OBJECTION TO 609(A) EVIDENCE

)
)

Defendant.
---------------

COMES NOW, the.above named defendant, by and through his attorney, Bradford
Chapman, Public Defender, and herby objects to the State using 609(A) evidence. The 609(A)
evidence is more prejudicial than probative of the defendant's credibility and poses a strong risk
of impermissibly ·securing. the conviction in· this matter on the basis of the jury's perception of the

defend.ant's propensity to commit a particular kind of crime.
. .. The determination of whether evidence of a witness' prior conviction of a crime will be
admitted under I.RE. 609 involves a two-tiered inquiry under I.RE. 609 and 404(b). The court
must first consider whether the previous conviction is relevant to the witness' credibili_ty; and
second whether its probative value outweighs its unfair prejudicial effect. See State v. Bush, 131
ldab~ 22, 30;951 P.2d 1249,_1257 (1997). ·

OBJ!CTION 609(A) l!VIDENCE

Page1
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-••••••--••--•-.. , , , - ,......... ,_..,,,..,............... .., •• ,

''"f

•

••••

•

•

•

41288
~

I

-,,

•

•

•

•

130 of 341
•

\

-

•

, - - - n , . , - • • n • • • • , • • • • - - • • • u ••••••••••••.. •.. • • - • - • " - - - - - - - - · " ' " "

01/22/2013 TUE 16:04

14)002/002

FAX 4461702 KC PUBLIC DEFENDER~~~ Dist. Court-file docs

. l_

DATED this

l_

day of January, 2013.
OFFICE OF THE KOOTENAI
COUNTY PUBLIC DEFENDER

BY: Jkif;tj;HAPfr
SR. STAFF ATTORNEY

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the foregoing was personally served by placing a
copy of the same in the interoffice mailbox on the @. day of January, 2013, addressed to:
Kootenai County Prosecutor FAX 446-1833

OBJECTION 60$(A) EVIDENCE
Page2
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STATE OF IUAHO
}
COUNTY OF KOOTENAI SS
FILED:

A, J. Bradford Chapman, Sr. Staff Attorney
_· <)'\-.&, The Law Office of the Public Defender of I<.ootenai County

'~

~001/004

PO Box 9000
·
C<;1eur d'Alene, Idaho 838.16
Phone: (208) 446-1700; Fax: (208) 446-1701
B~ Number: 5101

·

20i3 JAN 23 AH 9: 59

PUTY
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

)
)

PJaintiff,
V,

RUSSEL ALLEN PASSONS,

)

CASE NUMBER

.)

)
)
)
)

CR..12-0011152

OBJECTION TO 404(B) EVIDENCE

Defendant.
)
------~----.....-----·

COMES NOW, the above named defendant, by and through bis attorney, J3radford
Chapman, Public Defender,

and herby objects to the State using 404(B) evidence to show that the

defendant was in possession of the pr~perty alleged stolen in this matter and a knife. The 404(B)
evidence is m_ore prejudicial than probative of the alleged.facts in this case, poses a strong risk of

impermissib~y securing the conviction in this matter on the basis ofthe jury's perception of the
defendant's _propensity to commit crime, is largely irrelevant to this case, and to the extent it is
relevant, it is cumulative of evidence the state already has i.p. i~ possession.
The state has alleged that the defendant attempted to steal a television set at a Walmart in

Post Fal_ls, and that a( som.e point on the way to his car he was approached by two gentlemen

cl~iming to work for W~art se_curity. ·These men claim they were cursed at by the defendant
and that the defendant produced a- knife _prior to ~nning to his car-. Statements to _the polic;ie, both
· 9ral and written, as well as testimQny from ~e preliminary hearing, are contradic~ry as to the
_sequence of the events, what the knife looked like, and what the gentlemen did. The stB:te has
charged
the defendant with two counts. of
aggravated assault and
one
count
of burglary.
. .
.
.
.
. . .
.
'

'
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The state now seelcs to introduce evidence from an incident that happened the next day.
The state alleged that the defendant was seen in a Walµiart in Sandpoint, ID, trying to return
items similar to those he was accused of taking the <Jay befo~. After being refused, the
defendant allegedly left the Walmart where he was then chased by four police officers. In total,
si.x officers were present at the eventual crash i:md stop of the defendant. The items found in the

vehicle allegedly match the items claimed stolen from the Post Falls Walmart. A glass pipe.
presumably used for illegal substances. was also found in the vehicle, which allegedly belongs to

the defendant. Two passengers in the defendant's car during the chase allege that they were
t~rrified and asked the defendant to stop the car. The defendant was eventually convicted of
misdemeanor eluding.

J.R.E. 404(b) states
Evidence of 9tber crimes, wrongs, or acts is not admissible to
prove the character of p·erson in ()rder show action in
conformity therewith. It may, howevel'., be admis$ible for other
. purpose·s~ such as proof of motive~ opportunity; intent, preparation,
plan, knowledge~ identity1 or absence of mistake or accident,
provided that the prosecution in a criminal case shall file and serve·
. notice re~onably in advance of trial,. or during trial if the court
.. excuses pretrial notice on good cause sh<,>wn, of the general nature
of ~ny such evidence.it intends to introduce at ~rial. (Emphasis
added.)

a

.

to

.

.

.

..

.

.

·1n State v. Shepherd, 124 Idaho 54,855 P.2d 891 at 894 (App. 1993), the Appellate Court

iterated the commonly known test in deciding if other act evidence should be admitted in a-case,
with relevancy and prejudice being prime focal points of attention, and a reminder why such

evidence shol.dd not be used at all:
The introduction of other crimes, wrongs or bad acts is forbidden
to show propensity ~r guilt of th~ erime .charged. Seo I.R..B.
404(b)j State v. Pizzuto, 119 Idaho 742., 810 P.2d.680 (1991)~
denied, S03 U.S, ·90·9, 11~ S.Ct. 1268, l 17 L.E4,2d 495 0 992);
State v. Winkler, 112 Idaho 917, 736 P,2d 1371 (Ct.App.1987).
This exclusion is based upon ·the theory that such evidence induces
the jury to· believe the accused more likely to· have committed the

c,rt.
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charged crime because he or she is a person of bad character. It
thus takes the jury away from its primary consideration, which
is the defendant's guilt or innocence of the particular crime for
which h~ or she is on trial. Winkler, 112 Idaho at 919, 736 P.2d
at 1373: However, evidence of unrelated bad acts may be
~dmitted if offered for some other, permi$sible purpose., See I.R,,E.
404(b); Statq v. Arledge, 119 Idaho 584,808 P.2d 1329
(Ct.App.1991); Winkler, 112 ldaho at 919~20, 736 P.2d at 137374. To be admissible, such evidence ftnt must be relevant to a
material i!lsue ln the case. See I.R.E. l04(a). If relevant, then
the evidence may be admitted if its probative value is
determined to outweigh its prejudicial effect. I.RE. 403;
Arledge, l 19 Idaho at 588; 808 P.2d at 1333; Winkler, 112 ldaho
at 940,736 P.2d at 1374: Stat,iv. Roach, 109.Idaho 973, 712 P.2d
674 (Ct.App.1985). (Emphasis added.)
·

Under Rule 403, even relevant evidence can be excluded ifit would confuse the issues,
mislead the jury, and take undue time amount of time - besides being excluded for unfair
prejudice.
The Stc.1te must show before trial that the other-act-evidence can be proven by clear and
convincing evidence. See State v. Terrazas, 189 Ariz 580,944 P~2d 1194 (1997).

In this case, the ~te claims to have video footage as well ijS testimony- showing the
defendant left the Walmart i.n Post Falls with the items he is accused of stealing. Therefore, it is
dUficult to understand.w~t the use of $bowing the defen~t's exciting an-est.in Sandpoint

would be, beyo11cic:,xciting. the passia.ns oftheJury and seeki11g to prove the defendant's bad

chm'acter.
The indisputable fl:~ct is that the incident in Sandpoint will only introduce unsubstantiated
c.laims of attempting to sell stolen property, drugs, and one substantiated ~laim of eluding.
.

.

.

. .

Nothing about eluding the poHce in Sandpoint will provide the juzy with any relevant

information as to what did or did not talce place in Post Falls the day before. Therefore, the
(\efendant respectfully asks the Court to sustain his objeotion to the $tate's proffered I.R.E.

404(B) evi®noe.
.

.
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·~_3___ day of January, 2013 ..

DATEP. this _ _

OFFICE OF TflE KOOTENAI
COUNTY PUBLIC DEFENDER

BY:

J.

~~HAP~~

SR. STAFF ATTORNEY

CERTIFICATE OF DELIVERY

I hereby certify that a true and correct copy of the ~ing was personally served by placing a
copy of the same in the interofflee mailbox on the ·
day of January. 2013, addressed to:
Kootenai County Prosecutor FAX 446-1833

OBJECTION 404(8) EVIDENCE
RUSSELL ALLEN PASSONS

·-··-·· ........

__

41288

135 of 341

........, ....................-....... _-· ..·-···..............-.........--...-............... ··-. -- .. - - - - - - - ~ - ' - - - - - - - - - - ..·----......... , ...... __................---···----

ORIGINAL
J. Bradford Chapman, Sr. Staff Attorney
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5101

W/3 JAN 23 PH 2: 32
CLE

DISTRICT COURT
4

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,
Plaintiff,
V.
RUSSELL ALLEN PASSONS,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NUMBER

CR-12-0011152
Fel

DEFENDANT'S REQUESTED
JURY INSTRUCTIONS

--------------

COMES NOW, the above named defendant, by and through his attorney, J. Bradford
Chapman, Deputy Public Defender, and respectfully submits the Defendant's Requested Jury
Instructions No. _ _ through--~ in addition to the Court's general instructions on the law.
DATED this

-Z..3>

day of January, 2013.

0,

THE LA3.?FFICE OF THE PUBLIC
DEFENJ/~K
KOOTENAI COUNTY

BY:

('

CERTIFICATE OF DELI
I hereby certify that a true and correct copy of the foregoing was personally served by placing
a copy of the same as indicated below on the
day of January, 2013, addressed to:

623

Kootenai County Prosecutor FAX 446-183 3
Interoffice Mail

_x_
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ICJI 103
REASONABLE DOUBT
PRESUMPTION OF INNOCENCE-REASONABLE DOUBT
DEFENDANTS REQUESTED
INSTRUCTION NO.--1
Under our law and system of justice, the defendant is presumed to be innocent.
The presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that
burden throughout the trial. The defendant is never required to prove his innocence, nor
does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based on reason
and common sense. It may arise from a careful and impartial consideration of all the
evidence, or from lack of evidence. If after considering all the evidence you have a
reasonable doubt about the defendant's guilt, you must find the defendant not guilty.
Comment
The Due Process Clause of the Fourteenth Amendment requires that the jury be
instructed on the presumption of innocence. Taylor v. Kentucky, 436 U.S. 478 (1977).
Although technically not a "presumption", the presumption of innocence is a way of
describing the prosecution's duty both to produce evidence of guilt and to convince the
jury beyond a reasonable doubt. Id.
"The beyond a reasonable doubt standard is a requirement of due process, but the
Constitution neither prohibits trial courts from defining reasonable doubt nor requires
them to do so as a matter of course. Indeed, so long as the court instructs the jury on the
necessity that the defendant's guilt be proved beyond a reasonable doubt, the Constitution
does not require that any particular form of words be used in advising the jury of the
government's burden of proof. Rather, 'taken as a whole, the instructions [must]
correctly conve[y] the concept ofreasonable doubt to the jury."' Victor v. Nebraska, 511
U.S. 1, 5 (1994) (citations omitted).
The above instruction reflects the view that it is preferable to instruct the jury on the
meaning of proof beyond a reasonable doubt. This instruction defines that term concisely
while avoiding the pitfalls arising from some other attempts to define this concept.
GIVEN
REFUSED

-X
----

ACCEPTED
MODIFIED
COVERED

- -(' - - - - -

JUDGE
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ICJI 110
CONSIDER EACH COUNT SEPARATEL Y
DEFENDANTS REQUESTED
INSTRUCTION NO. 2
Each count charges a separate and distinct offense. You must decide each count
separately on the evidence and the law that applies to it, uninfluenced by your decision as
to any other count. The defendant may be found guilty or not guilty on either or both of
the offenses charged.

GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 301
EFFECT OF DEFENDANT'S ELECTION NOT TO TESTIFY

DEFENDANTS REQUESTED
INSTRUCTION NO. 3
A defendant in a criminal trial has a constitutional right not to be compelled to testify.
The decision whether to testify is left to the defendant, acting with the advice and
assistance of the defendant's lawyer. You must not draw any inference of guilt from the
fact that the defendant does not testify, nor should this fact be discussed by you or enter
into your deliberations in any way.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

WDGE
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ICJI 305
UNION OF ACT AND INTENT

DEFENDANTS REQUESTED
INSTRUCTION NO. 4
In every crime or public offense there must exist a union or joint operation of act and
intent.

Comment
LC. s 18-114. The word "intent" does not mean an intent to commit a crime but merely
the intent to knowingly perform the interdicted act, or by criminal negligence the failure
to perform the required act. State v. Parish, 79 Idaho 75,310 P.2d 1082 (1957); State v.
Booton, 85 Idaho 51,375 P.2d 536 (1962). The term "criminal negligence", means gross
negligence, such as amounts to reckless disregard of consequences and the rights of
others. State v. McMahan, 57 Idaho 240, 65 P.2d 156 (1937){construing former LC. s
17-114 which was identical to s 18-114).
This instruction is unnecessary when the crime charged requires a specific mental
element and the jury is properly instructed regarding that mental element. State v.
Hoffman, 137 Idaho 897, 55 P.3d 890 (Ct. App. 2002).
GIVEN

)(

REFUSED
ACCEPTED
MODIFIED
COVERED

X
JUDGE

RUSSELL ALLEN PASSONS

41288

140 of 341

ICJI 318
IMPEACHMENT-PRIOR INCONSISTENT STATEMENT WITHOUT OATH

DEFENDANTS REQUESTED
INSTRUCTION NO. 5
You have heard the testimony of Vincent Killian concerning a statement made by
Vincent Killian before this trial. The believability of a witness may be challenged by
evidence that on some former occasion the witness made a statement that was not
consistent with the witness' testimony in this case. Evidence of this kind may be
considered by you only for the purpose of deciding whether you believe Vincent Kilian's
testimony. This evidence of an earlier statement has been admitted to help you decide if
you believe Vincent Killian's testimony. You cannot use these earlier statements as
evidence in this case.
Comment
The committee recommends that this instruction be given immediately following the
witness' testimony upon request made by the party opposing the impeachment. If this
instruction is not requested prior to or immediately after the testimony, the trial court
does not err in failing to give it. State v. Vaughn, 124 Idaho 576, 861 P.2d 1241 (Ct.
App. 1993).

GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 318
IMPEACHMENT-PRIOR INCONSISTENT STATEMENT WITHOUT OATH

DEFENDANTS REQUESTED
INSTRUCTION NO. 6
You have heard the testimony of Officer Boni concerning a statement made by
Vincent Killian before this trial. The believability of a witness may be challenged by
evidence that on some former occasion the witness made a statement that was not
consistent with the witness' testimony in this case. Evidence of this kind may be
considered by you only for the purpose of deciding whether you believe Vincent Kilian's
testimony. This evidence of an earlier statement has been admitted to help you decide if
you believe Vincent Killian's testimony. You cannot use these earlier statements as
evidence in this case.
Comment
The committee recommends that this instruction be given immediately following the
witness' testimony upon request made by the party opposing the impeachment. If this
instruction is not requested prior to or immediately after the testimony, the trial court
does not err in failing to give it. State v. Vaughn, 124 Idaho 576, 861 P.2d 1241 (Ct.
App. 1993).
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

WDGE
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ICJI 318
IMPEACHMENT-PRIOR INCONSISTENT STATEMENT WITHOUT OATH

DEFENDANTS REQUESTED
INSTRUCTION NO. 7
You have heard the testimony of Officer Boni concerning a statement made by
Matthew Erlandson before this trial. The believability of a witness may be challenged by
evidence that on some former occasion the witness made a statement that was not
consistent with the witness' testimony in this case. Evidence of this kind may be
considered by you only for the purpose of deciding whether you believe Matthew
Erlandson's testimony. This evidence of an earlier statement has been admitted to help
you decide if you believe Matthew Erlandson's testimony. You cannot use these earlier
statements as evidence in this case.
Comment
The committee recommends that this instruction be given immediately following the
witness' testimony upon request made by the party opposing the impeachment. If this
instruction is not requested prior to or immediately after the testimony, the trial court
does not err in failing to give it. State v. Vaughn, 124 Idaho 576, 861 P.2d 1241 (Ct.
App. 1993).
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 318
IMPEACHMENT-PRIOR INCONSISTENT STATEMENT WITHOUT OATH

DEFENDANTS REQUESTED
INSTRUCTION NO. 8
You have heard the testimony of Matthew Erlandson concerning a statement made by
Matthew Erlandson before this trial. The believability of a witness may be challenged by
evidence that on some former occasion the witness made a statement that was not
consistent with the witness' testimony in this case. Evidence of this kind may be
considered by you only for the purpose of deciding whether you believe Matthew
Erlandson's testimony. This evidence of an earlier statement has been admitted to help
you decide if you believe Matthew Erlandson's testimony. You cannot use these earlier
statements as evidence in this case.
Comment
The committee recommends that this instruction be given immediately following the
witness' testimony upon request made by the party opposing the impeachment. If this
instruction is not requested prior to or immediately after the testimony, the trial court
does not err in failing to give it. State v. Vaughn, 124 Idaho 576, 861 P.2d 1241 (Ct.
App. 1993).

GIVEN
REFUSED
ACCEPTED

<

MODIFIED
COVERED

JUDGE
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ICJI 319 IMPEACHMENT
-- PRIOR INCONSISTENT STATEMENTS UNDER OATH

DEFENDANTS REQUESTED
INSTRUCTION NO. 9
You have heard the testimony of Vincent Killian. You will recall it was brought out
that before this trial that this witness made statements concerning the subject matter of
this trial. Even though these statements were not made in this courtroom they were made
under oath at a preliminary hearing. Because of this, you may consider these statements
as if they were made at this trial and rely on them as much, or as little, as you think
proper.

Comment
The committee recommends that this instruction be given immediately following the
witness' testimony upon request made by the party opposing the impeachment. Without
such a request, it may be given at the close of the evidence.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 319 IMPEACHMENT
-- PRIOR INCONSISTENT STATEMENTS UNDER OATH

DEFENDANTS REQUESTED
INSTRUCTION NO. 10
You have heard the testimony of Matthew Erlandson. You will recall it was brought
out that before this trial that this witness made statements concerning the subject matter
of this trial. Even though these statements were not made in this courtroom they were
made under oath at a preliminary hearing. Because of this, you may consider these
statements as if they were made at this trial and rely on them as much, or as little, as you
think proper.
Comment
The committee recommends that this instruction be given immediately following the
witness' testimony upon request made by the party opposing the impeachment. Without
such a request, it may be given at the close of the evidence.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 322 IMPEACHMENT
-- DEFENDANT -- PRIOR OFFENSES

DEFENDANTS REQUESTED
INSTRUCTION NO.
11
Evidence of defendant's previous conviction of an offense may be considered by you
only as it may affect the defendant's believability as a witness. You must not consider it
as evidence of the defendant's guilt of the offenses charged in this case.

Comment
The court must decide that the offense is a felony and relates to credibility.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 515
BURGLARY-ENTRY
DEFENDANTS REQUESTED
INSTRUCTION NO. 12
The manner or method of entry is not an essential element of the crime of
burglary. An entry can occur without the use of force or the breaking of anything.
The intent to commit the crime of petit theft must have existed at the time of
entry.

Comment
State v. Bull, 47 Idaho 336,276 P. 528 (1929).
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 511
BURGLARY
DEFENDANTS REQUESTED
13
INSTRUCTION NO.
In order for the defendant to be guilty of Burglary, the state must prove each of
the following:
1. On or about Jun 21, 2012
2. in the state ofldaho
3. the defendant Russel Passons entered W almart, and
4. at the time entry was made, the defendant had the specific intent to commit
theft.
If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

Comment
I.C. § 18-1401.
This instruction reflects the 1992 legislative consolidation of first-degree burglary and
second degree burglary into a single offense of Burglary. 1992 Sess. Laws, ch. 167, § 1.
The consolidated offense is applicable to those crimes of burglary occurring on or after
July 1, 1992.
If the pertinent offense in number 4 is not charged as a separate count, the court should
give an appropriate instruction defining that offense, e.g., ICJI 574 (Theft).
GIVEN

X

REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 542B
PETIT THEFT
DEFENDANTS REQUESTED
INSTRUCTION NO. 14
In order for the defendant to be guilty of Petit Theft, the state must prove each of
the following:
1. On or about June 21, 2013
2. in the state of Idaho
3. the defendant Russel Passons wrongfully took property described as: a Cosco
carseat and a television,
4. from an owner, and
5. the defendant took the property with the intent to deprive an owner of the
property or to appropriate the property.

Comment
LC. § 18-2407.
Effective July 1, 1999, the value of property necessary to constitute grand theft was
increased from $300 to $1,000.
See LC. § 18-3123(6) for the definition of a "financial transaction card."

If, pursuant to LC.§ 18-2407(1)(b)(8), several thefts are charged in one count as being part
of a common scheme or plan with the aggregate value of the property stolen exceeding
$1,000, use ICJI 554.
Using ICJI 540 and ICJI 542 is intended to eliminate the need of instructing that Petit Theft
is an included offense of Grand Theft.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 1201
ASSAULT DEFINED
DEFENDANTS REQUESTED
INSTRUCTION NO. 15
An "assault" is committed when a person:
(1) unlawfully attempts, with apparent ability, to commit a violent injury on the
person of another; or
(2) intentionally and unlawfully threatens by word or act to do violence to the
person of another, with an apparent ability to do so, and does some act which creates a
well-founded fear in the other person that such violence is imminent.

Comment
I.C. § 18-901. This instruction should be used only when the commission of an assault is
an element of another crime, e.g., I.C. § 18-909. The definition of assault may be tailored
to fit the facts of the case.
The inability to immediately complete the crime does not negate the intent element. State v.
Daniels, 134 Idaho 896, 11 P.3d 1114 (2000).
Legislative policy expressed within§§ 18-901 and 18-905 evidenced an intent that it was
victim's reasonable perception that was dispositive of the question whether a weapon was
deadly. State v. Cudd, 137 Idaho 625, 51 P.3d 439 (Ct. App. 2002).

GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 1202
ASSAULT
DEFENDANTS REQUESTED
INSTRUCTION NO. 16
In order for the defendant to be guilty of Assault, the state must prove each of the
following:
1. On or about June 21, 2013
2. in the state of Idaho
3. the defendant Russell Passons committed an assault
4. upon Matthew Erlandson
If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

Comment
LC. § 18-901. Use with ICJI 1201 which provides a definition of assault.
The charging document apprises the defendant in general terms of the manner in which he is
alleged to have committed the crime charged. If there is evidence of other uncharged
conduct by the defendant which could also fit within the statutory definition of the crime
charged and if the jury is merely instructed regarding the statutory definition of the crime,
the defendant may be denied due process by being convicted for a crime different from that
charged. State v. Sherrod, 131 Idaho 56,951 P.2d 1283 (Ct. App. 1998). Therefore, in that
circumstance the jury instruction should include, in general terms, the description of the
conduct alleged in the charging document to constitute the crime charged.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 1202
ASSAULT
DEFENDANTS REQUESTED
INSTRUCTION NO. 17
In order for the defendant to be guilty of Assault, the state must prove each of the
following:
1. On or about June 21, 2013
2. in the state of Idaho
3. the defendant Russell Passons committed an assault
4. upon Vincent Killian

If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

Comment
LC. § 18-901. Use with ICJI 1201 which provides a defmition of assault.
The charging document apprises the defendant in general terms of the manner in which he is
alleged to have committed the crime charged. If there is evidence of other uncharged
conduct by the defendant which could also fit within the statutory definition of the crime
charged and if the jury is merely instructed regarding the statutory definition of the crime,
the defendant may be denied due process by being convicted for a crime different from that
charged. State v. Sherrod, 131 Idaho 56,951 P.2d 1283 (Ct. App. 1998). Therefore, in that
circumstance the jury instruction should include, in general terms, the description of the
conduct alleged in the charging document to constitute the crime charged.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 1205
AGGRAVATED ASSAULT
DEFENDANTS REQUESTED
INSTRUCTION NO.
18
In order for the defendant to be guilty of Aggravated Assault, the state must prove
each of the following:
1. On or about June 21, 2013,
2. in the state ofldaho,
3. the defendant Russell Passons
4. committed an assault
5. upon Vincent Killian, and
5. the defendant committed that assault with a deadly weapon or instrument or by
any means or force likely to produce great bodily harm.

If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
Comment
LC.§ 18-905. The definition of "deadly weapon" is set out in ICJI 1206. No definition of
"great bodily harm" is necessary, see the comment to ICJI 1206 and ICJI 1207. The
bracketed words "but without the intent to kill" should be used only when the jury is
instructed on "Aggravated Assault" as an included offense of a higher offense that
includes an intent to kill. Assault is defined in ICJI 1201.
The charging document apprises the defendant in general terms of the manner in which he is
alleged to have committed the crime charged. If there is evidence of other uncharged
conduct by the defendant which could also fit within the statutory definition of the crime
charged and if the jury is merely instructed regarding the statutory definition of the crime,
the defendant may be denied due process by being convicted for a crime different from that
charged. State v. Sherrod, 131 Idaho 56, 951 P .2d 1283 (Ct. App. 1998). Therefore, in that
circumstance the jury instruction should include, in general terms, the description of the
conduct alleged in the charging document to constitute the crime charged.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 1205
AGGRAVATED ASSAULT
DEFENDANTS REQUESTED
INSTRUCTION NO. 19
In order for the defendant to be guilty of Aggravated Assault, the state must prove
each of the following:
1. On or about June 21, 2013,
2. in the state of Idaho,
3. the defendant Russell Passons
4. committed an assault
5. upon Matthew Erlandson, and
5. the defendant committed that assault with a deadly weapon or instrument or by
any means or force likely to produce great bodily harm.
If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

Comment
I.C. § 18-905. The definition of "deadly weapon" is set out in ICJI 1206. No definition of
"great bodily harm" is necessary, see the comment to ICJI 1206 and ICJI 1207. The
bracketed words "but without the intent to kill" should be used only when the jury is
instructed on "Aggravated Assault" as an included offense of a higher offense that
includes an intent to kill. Assault is defined in ICJI 1201.
The charging document apprises the defendant in general terms of the manner in which he is
alleged to have committed the crime charged. If there is evidence of other uncharged
conduct by the defendant which could also fit within the statutory definition of the crime
charged and if the jury is merely instructed regarding the statutory definition of the crime,
the defendant may be denied due process by being convicted for a crime different from that
charged. State v. Sherrod, 131 Idaho 56,951 P.2d 1283 (Ct. App. 1998). Therefore, in that
circumstance the jury instruction should include, in general terms, the description of the
conduct alleged in the charging document to constitute the crime charged.
GIVEN
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ACCEPTED
MODIFIED
COVERED
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ICJI 1206
DEADLY WEAPON DEFINED
DEFENDANTS REQUESTED
INSTRUCTION NO. 20
A "deadly weapon or instrument" is one likely to produce death or great bodily
injury. It also includes any other object that is capable of being used in a deadly or
dangerous manner if the person intends to use it as a weapon.

Comment
State v. Missenberger, 86 Idaho 321,386 P.2d 559 (1963); State v. Lenz, 103 Idaho 632,
651 P.2d 566 (Ct. App. 1982). LC. § 18-905(d).
The committee recommends that the phrase "great bodily injury" not be defined. "The
irresistible impulse to define words of ordinary English is unfortunately pervasive. It
should be curbed." People v. Kimbrel, 174 Cal.Rptr. 816, 819 (Ct. App. 1981).

See also State v. Townsend, 124 Idaho 881,865 P.2d 972 (1993), holding that a bare hand
is not a deadly weapon under the aggravated assault and aggravated battery statutes, I.C.
§§ 18-907 & 18-905; and State v. Huston, 121 Idaho 738, 828 P.2d 301 (1992), holding
that a boot worn by the defendant can be a weapon under I.C. § 18-905.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED
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ICJI 225
INCLUDED OFFENSES -- TRANSITION

DEFENDANTS REQUESTED
INSTRUCTION NO. 21
If your unanimous verdict is that the defendant is not guilty of burglary, you must
acquit him of that charge. In that event, you must next consider the included offense of
petit theft.
Comment
LC. s 19-2132.
This instruction is intended to be inserted at the beginning of the instruction on the
elements of an included offense.
The Committee used the phrase "included offense" rather than "lesser included offense"
because an included offense is not always lesser in terms of punishment. State v. Gilman,
105 Idaho 891,673 P.2d 1085 (Ct. App. 1983).
A trial court does not have a duty to instruct sua sponte on an included offense. A trial
court is required to instruct the jury on included offenses only if: (1) one of the parties
requests the instruction, and (2) a reasonable view of the evidence would support a
finding that the defendant committed the included offense but did not commit the greater
offense. State v. Porter, 130 Idaho 772, 948 P.2d 127 (1997); I.C. s 19-2132.
An offense is an included offense if it meets the requirements of either the "statutory
theory" or the "pleading theory."

(1) The statutory theory focuses solely upon the statutory definitions of the two
offenses. An offense is an included offense if, considering only the statutory definitions
of both crimes, you could not commit the charged offense without also committing the
included offense. This would occur in either of two situations:
(a) All of the statutory elements of the included offense are statutory elements of
the charged offense. For example, voluntary manslaughter is an included offense of
second degree murder because second degree murder contains all of the elements of
manslaughter plus the additional element of malice. State v. Atwood, l 05 Idaho 315,
669 P.2d 204 (Ct. App. 1983). Conversely, under the statutory theory robbery would
not be an included offense of felony murder even where the murder was committed
during the course of a robbery because the statutory definition of felony murder does
not always require the commission of a robbery. There are other felonies upon which
felony murder can be based. Sivakv. State, 112 Idaho 197, 731 P.2d 192 (1986).
(b) The charged offense could not be committed without committing the included
offense, even though all of the elements of the included offense are not elements of the
charged offense. For example, if the victim is under sixteen years of age, lewd and
lascivious conduct is an included offense of statutory rape because the defendant's
conduct leading up to the rape would constitute the crime of lewd and lascivious conduct
as well. State v. Petty, 73 Idaho 136,248 P.2d 218 (1952); State v. Gilman, 105 Idaho
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891,673 P.2d 1085 (Ct. App. 1983). None of the elements of the two offenses are
identical, however.
(2) The pleading theory focuses upon the charging language in the complaint,
indictment, or information. Under the pleading theory, an offense is an included offense
if:
(a) The offense is alleged in the complaint, indictment, or information as being
the manner or means by which the charged offense was committed. For example, in
State v. Anderson, 82 Idaho 293,352 P.2d 972 (1960), driving while under the
influence and reckless driving were included offenses in the charge of negligent
homicide because the information charging the defendant with negligent homicide
alleged that he committed such offense by driving while under the influence of alcohol
and in a reckless manner.
(b) The offense is alleged in the complaint, indictment, or information as being an
element of the charged offense. For example, under the pleading theory robbery would
be an included offense of felony murder if it was alleged in the indictment or information
that the murder occurred during the commission of a robbery. Sivak v. State, supra.
The Idaho Appellate Courts had previously recognized a third category of included
offenses in which the evidence at trial showed the commission of a lesser similar offense.
State v. Boyenger, 95 Idaho 396, 509 P .2d 1317 (1973) (the crime ofreceiving money or
property by false pretenses was held to be an included offense of the crime of false or
fraudulent use of a credit card); State v. Mason, 111 Idaho 660, 726 P .2d 772 (Ct. App.
1986) (exhibiting a deadly weapon was held to be an included offense of the crime of
aggravated assault). This third category of included offenses has since been rejected.
State v. Rosencrantz, 130 Idaho 666,946 P.2d 628 (1997) (eluding and reckless driving
were not included offenses of aggravated DUI); State v. Curtis, 130 Idaho 522,944 P.2d
119 (1997) (inattentive driving is not an included offense of DUI).
There can be more than one included offense. State v. Olsen, 103 Idaho 278,674 P.2d
734 (1982) (trial court correctly instructed the jury regarding six offenses included in the
charged offense).
The charged offense gives the defendant presumptive notice of any included offense.
State v. Padilla, 101 Idaho 713,620 P.2d 286 (1980); State v. Gilman, supra.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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identical, however.
(2) The pleading theory focuses upon the charging language in the complaint,
indictment, or information. Under the pleading theory, an offense is an included offense
if:
(a) The offense is alleged in the complaint, indictment, or information as being
the manner or means by which the charged offense was committed. For example, in
State v. Anderson, 82 Idaho 293,352 P.2d 972 (1960), driving while under the
influence and reckless driving were included offenses in the charge of negligent
homicide because the information charging the defendant with negligent homicide
alleged that he committed such offense by driving while under the influence of alcohol
and in a reckless manner.
(b) The offense is alleged in the complaint, indictment, or information as being an
element of the charged offense. For example, under the pleading theory robbery would
be an included offense of felony murder if it was alleged in the indictment or information
that the murder occurred during the commission of a robbery. Sivak v. State, supra.
The Idaho Appellate Courts had previously recognized a third category of included
offenses in which the evidence at trial showed the commission of a lesser similar offense.
State v. Boyenger, 95 Idaho 396, 509 P.2d 1317 (1973) (the crime ofreceiving money or
property by false pretenses was held to be an included offense of the crime of false or
fraudulent use of a credit card); State v. Mason, 111 Idaho 660, 726 P.2d 772 (Ct. App.
1986) (exhibiting a deadly weapon was held to be an included offense of the crime of
aggravated assault). This third category of included offenses has since been rejected.
State v. Rosencrantz, 130 Idaho 666, 946 P.2d 628 (1997) (eluding and reckless driving
were not included offenses of aggravated DUI); State v. Curtis, 130 Idaho 522,944 P.2d
119 (1997) (inattentive driving is not an included offense of DUI).
There can be more than one included offense. State v. Olsen, 103 Idaho 278,674 P.2d
734 (1982) (trial court correctly instructed the jury regarding six offenses included in the
charged offense).
The charged offense gives the defendant presumptive notice of any included offense.
State v. Padilla, 101 Idaho 713,620 P.2d 286 (1980); State v. Gilman, supra.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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DEFENDANTS REQUESTED
INSTRUCTION NO. 23
You are instructed that the defendant, Russell Allen Passons, is charged with the
crime of Aggravated Assault alleged to have been committed as follows: that the
defendant, Russell Allen Passons, on or about the 21 st day of June 2012, in the County of
Kootenai, State ofldaho, did, intentionally, unlawfully, and with apparent ability threaten
by word or act to do violence on the person of Matthew Erlandson, with a deadly
weapon, to-wit: a knife, which created a well-founded fear in said person tht such
violence was imminent. To this charge the defendant has pled not guilty.

GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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DEFENDANTS REQUESTED
INSTRUCTION NO. 24
You are instructed that the defendant, Russell Allen Passons, is charged with the
crime of Aggravated Assault alleged to have been committed as follows: that the
defendant, Russell Allen Passons, on or about the 21 st day of June 2012, in the County of
Kootenai, State ofldaho, did, intentionally, unlawfully, and with apparent ability threaten
by word or act to do violence on the person of Vincent Killian with a deadly weapon, towit: a knife, which created a well-founded fear in said person tht such violence was
imminent. To this charge the defendant has pied not guilty.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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DEFENDANTS REQUESTED
INSTRUCTION NO. 25
You are instructed that the defendant, Russell Allen Passons, is charged with the
crime of Burglary alleged to have been committed as follows: that the defendant, Russell
Allen Passons, on or about the 21 st day of June 2012, in the County of Kootenai, State of
Idaho, did, enter into a certain building, to-wit: Walmart, located in Post Falls with the
intent to commit the crime of theft and/or aggravated assault.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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DEFENDANTS REQUESTED
INSTRUCTION NO. 26
You are instructed that the defendant, Russell Allen Passons, is charged with
included offense of assault alleged to have been committed as follows: that the defendant,
Russell Allen Passons, on or about the 21 st day of June 2013, in the County of Kootenai,
State of Idaho, did intentionally, unlawfully and with apparent ability threaten by word or
act to do violence upon the person of Vincent Killian. To this charge the defendant has
pled not guilty.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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DEFENDANTS REQUESTED
INSTRUCTION NO. 27
You are instructed that the defendant, Russell Allen Passons, is charged with
included offense of assault alleged to have been committed as follows: that the defendant,
Russell Allen Passons, on or about the 21 st day of June 2013, in the County of Kootenai,
State of Idaho, did intentionally, unlawfully and with apparent ability threaten by word or
act to do violence upon the person of Matthew Erlandson. To this charge the defendant
has pied not guilty.

GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

WDGE
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DEFENDANTS REQUESTED
INSTRUCTION NO. 28
You are instructed that the defendant, Russell Allen Passons, is charged with
included offense of petit theft alleged to have been committed as follows: that the
defendant, Russell Allen Passons, on or about the 21 st day of June 2013, in the County of
Kootenai, State of Idaho, did take a Cosco carseat and television from its owner with the
intent to deprive the owner of its property. To this charge the defendant has pled not
guilty.

GIVEN
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COVERED

JUDGE

RUSSELL ALLEN PASSONS

41288

165 of 341

ICJI 222 VERDICT FORM -- MULTIPLE COUNTS
AND SPECIAL CIRCUMSTANCE
DEFENDANTS REQUESTED
INSTRUCTION NO. 29

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
V.

RUSSEL ALLEN PASSONS,
Defendant.

CASE NUMBER

CR-12-0011152

--------------

We, the Jury, unanimously find the defendant, Russel Allen Passons:
Count I Aggravated Assault

(MARK ONLY ONE OF THE FOLLOWING Count I VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.

- - - GUILTY of Assault.
Count II Aggravated Assault

(MARK ONLY ONE OF THE FOLLOWING Count II VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.
_ _ _ GUILTY of Assault.Count III Burglary
(MARK ONLY ONE OF THE FOLLOWING Count III VERDICTS)
_ _ _ NOT GUILTY of Burglary.
_ _ _ GUILTY of Burglary.

- - - GUILTY of Petit theft.
Dated this _ _ _ day of _ _ _ , 20 _ .

Presiding Officer
RUSSELL ALLEN PASSONS
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Comment
Use this verdict form with ICJI 221. This verdict form can and should be modified to
reflect all included offenses, counts and special circumstances. This verdict form should
not be used to determine special circumstances which require a bifurcated trial, e.g.,
felony DUI. See ICJI 1008 and ICJI 1009.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 222 VERDICT FORM -- MULTIPLE COUNTS
AND SPECIAL CIRCUMSTANCE
DEFENDANTS REQUESTED
INSTRUCTION NO. 30
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,

V.
RUSSEL ALLEN PASSONS,
Defendant.

CASE NUMBER

CR-12-0011152

--------------

We, the Jury, unanimously find the defendant, Russel Allen Passons:
Count I Aggravated Assault
(MARK ONLY ONE OF THE FOLLOWING Count I VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.

- - - GUILTY of Assault.
Count II Aggravated Assault
(MARK ONLY ONE OF THE FOLLOWING Count II VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.

- - - GUILTY of Assault.
Count III Burglary
(MARK ONLY ONE OF THE FOLLOWING Count III VERDICTS)
_ _ _ NOT GUILTY of Burglary.
_ _ _ GUILTY of Burglary.
Dated this _ _ _ day of _ _ _ , 20 _ .
Presiding Officer
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Comment

Use this verdict form with ICJI 221. This verdict form can and should be modified to
reflect all included offenses, counts and special circumstances. This verdict form should
not be used to determine special circumstances which require a bifurcated trial, e.g.,
felony DUI. See ICJI 1008 and ICJI 1009.
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ICJI 222 VERDICT FORM -- MULTIPLE COUNTS
AND SPECIAL CIRCUMSTANCE
DEFENDANTS REQUESTED
INSTRUCTION NO. 31

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
V.

RUSSEL ALLEN PASSONS,
Defendant.

CASE NUMBER

CR-12-0011152

--------------

We, the Jury, unanimously find the defendant, Russel Allen Passons:
Count I Aggravated Assault

(MARK ONLY ONE OF THE FOLLOWING Count I VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.

- - - GUILTY of Aggravated Assault.
Count II Aggravated Assault

(MARK ONLY ONE OF THE FOLLOWING Count II VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.
Count III Burglary

(MARK ONLY ONE OF THE FOLLOWING Count III VERDICTS)
_ _ _ NOT GUILTY of Burglary.
_ _ _ GUILTY of Burglary.
Dated this _ _ _ day of _ _ _ , 20 _

.
Presiding Officer
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Comment
Use this verdict form with ICJI 221. This verdict form can and should be modified to
reflect all included offenses, counts and special circumstances. This verdict form should
not be used to determine special circumstances which require a bifurcated trial, e.g.,
felony DUI. See ICJI 1008 and ICJI 1009.
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ICJI 222 VERDICT FORM -- MULTIPLE COUNTS
AND SPECIAL CIRCUMSTANCE
DEFENDANTS REQUESTED
INSTRUCTION NO. 32
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
V.
RUSSEL ALLEN PASSONS,
Defendant.

CASE NUMBER

CR-12-0011152

--------------

We, the Jury, unanimously find the defendant, Russel Allen Passons:
Count I Aggravated Assault
(MARK ONLY ONE OF THE FOLLOWING Count I VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.
Count II Aggravated Assault
(MARK ONLY ONE OF THE FOLLOWING Count II VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.
Count III Burglary
(MARK ONLY ONE OF THE FOLLOWING Count III VERDICTS)
_ _ _ NOT GUILTY of Burglary.
_ _ _ GUILTY of Burglary.

- - - GUILTY of Petit Theft.
Dated this _ _ _ day of _ _ _ , 20
Presiding Officer
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Comment
Use this verdict form with ICJI 221. This verdict form can and should be modified to
reflect all included offenses, counts and special circumstances. This verdict form should
not be used to determine special circumstances which require a bifurcated trial, e.g.,
felony DUI. See ICJI 1008 and ICJI 1009.
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ICJI 221 INSTRUCTION ON USING VERDICT FORM
--MULTIPLE COUNTS AND SPECIAL CIRCUMSTANCE
DEFENDANTS REQUESTED
INSTRUCTION NO. 33
It is for you, the jury, to determine from all the evidence in this case, applying the law
as given in these instructions, whether defendant is guilty or not guilty of the offenses
charged or of any included offense.
With respect to the facts alleged in Count I of the Information, the offense of
aggravated assault includes the offense of assault. It is possible for you to return on
Count I any one, but only one of the following verdicts:
NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.
GUILTY of assault.
With r~spect to the facts alleged in Count II of the Information, the offense of aggravated
assault includes the offense of assault. It is possible for you to return on Count II any
one, but only one of the following verdicts:
NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.
GUILTY of assault.
With respect to the facts alleged in Count III of the Information, the offense of burglary
includes the offense of petit theft. It is possible for you to return on Count III any one,
but only one of the following verdicts:
NOT GUILTY of burglary.
GUILTY of burglary.
GUILTY of petit theft.
When you are deliberating you should first consider the crime charged. You should
consider the included offense only in the event the state has failed to convince you
beyond a reasonable doubt of the defendant's guilt with respect to the crime charged.

Comment
This instruction should be used with verdict form, ICJI 222. This instruction can and
should be modified to reflect all included offenses, counts and special circumstances.
This instruction should not be used to determine special circumstances which require a
bifurcated trial, e.g., felony DUL See ICJI 1008 and ICJI 1009.
Both instructions ICJI 221 and ICJI 223 are designed to accomplish the same task, i.e.,
informing the jury how to fill out a verdict form containing multiple counts, lesser
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ICJI 301
EFFECT OF DEFENDANT'S ELECTION NOT TO TESTIFY

DEFENDANTS REQUESTED
INSTRUCTION NO. 37
A defendant in a criminal trial has a constitutional right not to be compelled to testify.
The decision whether to testify is left to the defendant, acting with the advice and
assistance of the defendant's lawyer. You must not draw any inference of guilt from the
fact that the defendant does not testify, nor should this fact be discussed by you or enter
into your deliberations in any way.
GIVEN
REFUSED
ACCEPTED
MODIFIED
COVERED

JUDGE
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ICJI 225
INCLUDED OFFENSES -- TRANSITION
DEFENDANTS REQUESTED
INSTRUCTION NO. 22
If your unanimous verdict is that the defendant is not guilty of aggravated assault, you
must acquit him of that charge. In that event, you must next consider the included
offense of assault.
Comment
LC. s 19-2132.
This instruction is intended to be inserted at the beginning of the instruction on the
elements of an included offense.
The Committee used the phrase "included offense" rather than "lesser included offense"
because an included offense is not always lesser in terms of punishment. State v. Gilman,
105 Idaho 891,673 P.2d 1085 (Ct. App. 1983).
A trial court does not have a duty to instruct sua sponte on an included offense. A trial
court is required to instruct the jury on included offenses only if: (1) one of the parties
requests the instruction, and (2) a reasonable view of the evidence would support a
finding that the defendant committed the included offense but did not commit the greater
offense. State v. Porter, 130 Idaho 772, 948 P.2d 127 (1997); LC. s 19-2132.
An offense is an included offense if it meets the requirements of either the "statutory
theory" or the "pleading theory."
(1) The statutory theory focuses solely upon the statutory definitions of the two
offenses. An offense is an included offense if, considering only the statutory definitions
of both crimes, you could not commit the charged offense without also committing the
included offense. This would occur in either of two situations:
(a) All of the statutory elements of the included offense are statutory elements of
the charged offense. For example, voluntary manslaughter is an included offense of
second degree murder because second degree murder contains all of the elements of
manslaughter plus the additional element of malice. State v. Atwood, 105 Idaho 315,
669 P.2d 204 (Ct. App. 1983). Conversely, under the statutory theory robbery would
not be an included offense of felony murder even where the murder was committed
during the course of a robbery because the statutory definition of felony murder does
not always require the commission of a robbery. There are other felonies upon which
felony murder can be based. Sivakv. State, 112 Idaho 197, 731 P.2d 192 (1986).
(b) The charged offense could not be committed without committing the included
offense, even though all of the elements of the included offense are not elements of the
charged offense. For example, if the victim is under sixteen years of age, lewd and
lascivious conduct is an included offense of statutory rape because the defendant's
conduct leading up to the rape would constitute the crime of lewd and lascivious conduct
as well. State v. Petty, 73 Idaho 136,248 P.2d 218 (1952); State v. Gilman, 105 Idaho
891, 673 P.2d 1085 (Ct. App. 1983). None of the elements of the two offenses are
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INSTRUCTION NO.

---

It is for you, the jury, to determine from all the evidence in this case, applying the law
as given in these instructions, whether defendant is guilty or not guilty of the offenses
charged or of any included offense.
With respect to the facts alleged in Count I of the Information, the offense of
aggravated assault includes the offense of assault. It is possible for you to return on
Count I any one, but only one of the following verdicts:

NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.
GUILTY of assault.
With respect to the facts alleged in Count II of the Information, the offense of aggravated
assault includes the offense of assault. It is possible for you to return on Count II any
one, but only one of the following verdicts:

NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.
GUILTY of assault.
With respect to the facts alleged in Count III of the Information it is possible for you to
return on Count III any one, but only one of the following verdicts:

NOT GUILTY of burglary.
GUILTY of burglary.
When you are deliberating you should first consider the crime charged. You should
consider the included offense only in the event the state has failed to convince you
beyond a reasonable doubt of the defendant's guilt with respect to the crime charged.
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INSTRUCTION NO.

---

A defendant in a criminal trial has a constitutional right not to be compelled to testify.
The decision whether to testify is left to the defendant, acting with the advice and
assistance of the defendant's lawyer. You must not draw any inference of guilt from the
fact that the defendant does not testify, nor should this fact be discussed by you or enter
into your deliberations in any way.

/
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INSTRUCTION NO. _ _
You have heard the testimony of Vincent Killian concerning a statement made by
Vincent Killian before this trial. The believability of a witness may be challenged by
evidence that on some former occasion the witness made a statement that was not
consistent with the witness' testimony in this case. Evidence of this kind may be
considered by you only for the purpose of deciding whether you believe Vincent Kilian's
testimony. This evidence of an earlier statement has been admitted to help you decide if
you believe Vincent Killian's testimony. You cannot use these earlier statements as
evidence in this case.
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INSTRUCTION NO. _ _
You have heard the testimony of Officer Boni concerning a statement made by
Vincent Killian before this trial. The believability of a witness may be challenged by
evidence that on some former occasion the witness made a statement that was not
consistent with the witness' testimony in this case. Evidence of this kind may be
considered by you only for the purpose of deciding whether you believe Vincent Kilian's
testimony. This evidence of an earlier statement has been admitted to help you decide if
you believe Vincent Killian's testimony. You cannot use these earlier statements as
evidence in this case.
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INSTRUCTION NO. _ _
You have heard the testimony of Officer Boni concerning a statement made by
Matthew Erlandson before this trial. The believability of a witness may be challenged by
evidence that on some former occasion the witness made a statement that was not
consistent with the witness' testimony in this case. Evidence of this kind may be
considered by you only for the purpose of deciding whether you believe Matthew
Erlandson's testimony. This evidence of an earlier statement has been admitted to help
you decide if you believe Matthew Erlandson's testimony. You cannot use these earlier
statements as evidence in this case.
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INSTRUCTION NO.

---

You have heard the testimony of Matthew Erlandson concerning a statement made by
Matthew Erlandson before this trial. The believability of a witness may be challenged by
evidence that on some former occasion the witness made a statement that was not
consistent with the witness' testimony in this case. Evidence of this kind may be
considered by you only for the purpose of deciding whether you believe Matthew
Erlandson's testimony. This evidence of an earlier statement has been admitted to help
you decide if you believe Matthew Erlandson's testimony. You cannot use these earlier
statements as evidence in this case.
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INSTRUCTION NO. _ _
You have heard the testimony of Vincent Killian. You will recall it was brought out
that before this trial that this witness made statements concerning the subject matter of
this trial. Even though these statements were not made in this courtroom they were made
under oath at a preliminary hearing. Because of this, you may consider these statements
as if they were made at this trial and rely on them as much, or as little, as you think
proper.
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INSTRUCTION NO. _ _
You have heard the testimony of Matthew Erlandson. You will recall it was brought
out that before this trial that this witness made statements concerning the subject matter
of this trial. Even though these statements were not made in this courtroom they were
made under oath at a preliminary hearing. Because of this, you may consider these
statements as if they were made at this trial and rely on them as much, or as little, as you
think proper.
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INSTRUCTION NO. _ _
Evidence of defendant's previous conviction of an offense may be considered by you
only as it may affect the defendant's believability as a witness. You must not consider it
as evidence of the defendant's guilt of the offenses charged in this case.
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INSTRUCTION NO. _ _
The manner or method of entry is not an essential element of the crime of
burglary. An entry can occur without the use of force or the breaking of anything.
The intent to commit the crime of petit theft must have existed at the time of
entry.
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INSTRUCTION NO. _ _

In order for the defendant to be guilty of Burglary, the state must prove each of
the following:
1. On or about Jun 21, 2012
2. in the state ofldaho
3. the defendant Russel Passons entered Walmart, and
4. at the time entry was made, the defendant had the specific intent to commit
theft.

If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO.

---

In order for the defendant to be guilty of Petit Theft, the state must prove each of
the following:
1. On or about June 21, 2013
2. in the state of Idaho
3. the defendant Russel Passons wrongfully took property described as: a Cosco
carseat and a television,
4. from an owner, and
5. the defendant took the property with the intent to deprive an owner of the
property or to appropriate the property.
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INSTRUCTION NO. _ _
In order for the defendant to be guilty of Aggravated Assault, the state must prove
each of the following:
1. On or about June 21, 2013,
2. in the state ofldaho,
3. the defendant Russell Pas sons
4. committed an assault
5. upon Vincent Killian, and
5. the defendant committed that assault with a deadly weapon or instrument or by
any means or force likely to produce great bodily harm.
If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO. _ _
In order for the defendant to be guilty of Aggravated Assault, the state must prove
each of the following:
1. On or about June 21, 2013,
2. in the state of Idaho,
3. the defendant Russell Passons
4. committed an assault
5. upon Matthew Erlandson, and
5. the defendant committed that assault with a deadly weapon or instrument or by
any means or force likely to produce great bodily harm.
If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO.- - A "deadly weapon or instrument" is one likely to produce death or great bodily
injury. It also includes any other object that is capable of being used in a deadly or
dangerous manner if the person intends to use it as a weapon.
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INSTRUCTION NO. _ _
If your unanimous verdict is that the defendant is not guilty of burglary, you must
acquit him of that charge. In that event, you must next consider the included offense of
petit theft.
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INSTRUCTION NO. _ _
If your unanimous verdict is that the defendant is not guilty of aggravated assault, you
must acquit him of that charge. In that event, you must next consider the included
offense of assault.
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INSTRUCTION NO. _ _
You are instructed that the defendant, Russell Allen Passons, is charged with the
crime of Aggravated Assault alleged to have been committed as follows: that the
defendant, Russell Allen Passons, on or about the 21 st day of June 2012, in the County of
Kootenai, State of Idaho, did, intentionally, unlawfully, and with apparent ability threaten
by word or act to do violence on the person of Matthew Erlandson, with a deadly
weapon, to-wit: a knife, which created a well-founded fear in said person tht such
violence was imminent. To this charge the defendant has pled not guilty.
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INSTRUCTION NO. _ _

You are instructed that the defendant, Russell Allen Passons, is charged with the
crime of Aggravated Assault alleged to have been committed as follows: that the
defendant, Russell Allen Passons, on or about the 21 st day of June 2012, in the County of
Kootenai, State ofldaho, did, intentionally, unlawfully, and with apparent ability threaten
by word or act to do violence on the person of Vincent Killian with a deadly weapon, towit: a knife, which created a well-founded fear in said person tht such violence was
imminent. To this charge the defendant has pled not guilty.
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INSTRUCTION NO. _ _

You are instructed that the defendant, Russell Allen Passons, is charged with the
crime of Burglary alleged to have been committed as follows: that the defendant, Russell
Allen Passons, on or about the 21 st day of June 2012, in the County of Kootenai, State of
Idaho, did, enter into a certain building, to-wit: Walmart, located in Post Falls with the
intent to commit the crime of theft and/or aggravated assault.
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INSTRUCTION NO. _ _
You are instructed that the defendant, Russell Allen Passons, is charged with
included offense of assault alleged to have been committed as follows: that the defendant,
Russell Allen Passons, on or about the 21 st day of June 2013, in the County of Kootenai,
State of Idaho, did intentionally, unlawfully and with apparent ability threaten by word or
act to do violence upon the person of Vincent Killian. To this charge the defendant has
pled not guilty.
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INSTRUCTION NO. _ _
You are instructed that the defendant, Russell Allen Passons, is charged with
included offense of assault alleged to have been committed as follows: that the defendant,
Russell Allen Passons, on or about the 21 st day of June 2013, in the County of Kootenai,
State of Idaho, did intentionally, unlawfully and with apparent ability threaten by word or
act to do violence upon the person of Matthew Erlandson. To this charge the defendant
has pied not guilty.
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INSTRUCTION NO. _ _
You are instructed that the defendant, Russell Allen Passons, is charged with
included offense of petit theft alleged to have been committed as follows: that the
defendant, Russell Allen Passons, on or about the 21 st day of June 2013, in the County of
Kootenai, State of Idaho, did take a Cosco carseat and television from its owner with the
intent to deprive the owner of its property. To this charge the defendant has pled not
guilty.
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
V.
RUSSEL ALLEN PASSONS,
Defendant.

CASE NUMBER

CR-12-0011152

--------------·

We, the Jury, unanimously find the defendant, Russel Allen Passons:
Count I Aggravated Assault
(MARK ONLY ONE OF THE FOLLOWING Count I VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.

- - - GUILTY of Assault.
Count II Aggravated Assault
(MARK ONLY ONE OF THE FOLLOWING Count II VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.
_ _ _ GUILTY of Assault.Count III Burglary
(MARK ONLY ONE OF THE FOLLOWING Count III VERDICTS)
_ _ _ NOT GUILTY of Burglary.
_ _ _ GUILTYofBurglary.

- - - GUILTY of Petit theft.
Dated this _ _ _ day of _ _ _ , 20 _ .

Presiding Officer
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
V.

RUSSEL ALLEN P ASSONS,
Defendant.

CASE NUMBER

CR-12-0011152

----------------'

We, the Jury, unanimously find the defendant, Russel Allen Passons:
Count I Aggravated Assault

(MARK ONLY ONE OF THE FOLLOWING Count I VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.

- - - GUILTY of Assault.
Count II Aggravated Assault

(MARK ONLY ONE OF THE FOLLOWING Count II VERDICTS)
_ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ GUILTY of Aggravated Assault.

- - - GUILTY of Assault.
Count III Burglary

(MARK ONLY ONE OF THE FOLLOWING Count III VERDICTS)
_ _ _ NOT GUILTY of Burglary.
_ _ _ GUILTY of Burglary.
Dated this _ _ _ day of _ _ _ , 20 _

.
Presiding Officer
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INSTRUCTION NO. _ _
Under our law and system of justice, the defendant is presumed to be innocent.
The presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that
burden throughout the trial. The defendant is never required to prove his innocence, nor
does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based on reason
and common sense. It may arise from a careful and impartial consideration of all the
evidence, or from lack of evidence. If after considering all the evidence you have a
reasonable doubt about the defendant's guilt, you must find the defendant not guilty.
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INSTRUCTION NO.

---

It is for you, the jury, to determine from all the evidence in this case, applying the law
as given in these instructions, whether defendant is guilty or not guilty of the offenses
charged or of any included offense.
With respect to the facts alleged in Count I of the Information, the offense of
aggravated assault includes the offense of assault. It is possible for you to return on
Count I any one, but only one of the following verdicts:

NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.
GUILTY of assault.
With respect to the facts alleged in Count II of the Information, the offense of aggravated
assault includes the offense of assault. It is possible for you to return on Count II any
one, but only one of the following verdicts:

NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.
GUILTY of assault.
With respect to the facts alleged in Count III of the Information, the offense of burglary
includes the offense of petit theft. It is possible for you to return on Count III any one,
but only one of the following verdicts:

NOT GUILTY of burglary.
GUILTY of burglary.
GUILTY of petit theft.
When you are deliberating you should first consider the crime charged. You should
consider the included offense only in the event the state has failed to convince you
beyond a reasonable doubt of the defendant's guilt with respect to the crime charged.

RUSSELL ALLEN PASSONS

41288

205 of 341

INSTRUCTION NO. _ _
It is for you, the jury, to determine from all the evidence in this case, applying the law
as given in these instructions, whether defendant is guilty or not guilty of the offenses
charged or of any included offense.

It is possible for you to return on Count I any one, but only one of the following
verdicts:
NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.
It is possible for you to return on Count II any one, but only one of the following
verdicts:
NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.

With respect to the facts alleged in Count III of the Information, the offense of burglary
includes the offense of petit theft. It is possible for you to return on Count III any one,
but only one of the following verdicts:

NOT GUILTY of burglary.
GUILTY of burglary.
GUILTY ofpetit theft.
When you are deliberating you should first consider the crime charged. You should
consider the included offense only in the event the state has failed to convince you
beyond a reasonable doubt of the defendant's guilt with respect to the crime charged.
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INSTRUCTION NO.

---

It is for you, the jury, to determine from all the evidence in this case, applying the law
as given in these instructions, whether defendant is guilty or not guilty of the offenses
charged or of any included offense.
It is possible for you to return on Count I any one, but only one of the following
verdicts:

NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.

It is possible for you to return on Count II any one, but only one of the following
verdicts:
NOT GUILTY of aggravated assault.
GUILTY of aggravated assault.
It is possible for you to return on Count III any one, but only one of the following
verdicts:

NOT GUILTY of burglary.
GUILTY of burglary.
When you are deliberating you should first consider the crime charged. You should
consider the included offense only in the event the state has failed to convince you
beyond a reasonable doubt of the defendant's guilt with respect to the crime charged.

RUSSELL ALLEN PASSONS

41288

207 of 341
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rll.\tgY OF KOOTENA1Jss
BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83814
Telephone: (208) 446-1800

2013 JAN 23 PH 2: $8

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CR 12-11152

)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,
vs.
RUSSELL ALLEN PASSONS,

Defendant.

MOTION TO FILE SECOND
AMENDED INFORMATION

COMES NOW, Arthur Verharen, Deputy Prosecuting Attorney for Kootenai County and,
pursuant to I.C.R. 7(e), hereby requests leave to file the Second Amended Information, dated the
24th of December, 2012, with the Court as the pertinent charging document.
DATED this

t.3

day ofJanuary, 201$.

~

JUV'-1~

ARTHUR VERHAREN
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING
day of January, 20 , a true and correct copy of the
I hereby certify that on the
foregoing was FAXED to PUBLIC DEFENDERS OFFICE

:;..;:3

. MOTION TO FILE SECOND AMENbED INFORMATION - 1
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J. Bradford Chapman, Sr. Staff Attorney
The Law Office of the Public Defender of Kootenai County
POBox9000
Coeur d'Alene:, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5101

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,

V.
RUSSELL ALLEN PASSONS,

_____________
Defendant.

)
___...:)

CASE NUMBER

CR-12-0011152
Fel

ORDER REQUIRING KOOTENAI
COUNTY SHERIFF'S OFFICE TO
ACCE'T CLOTHING FOR DEFENDANT
TO WEAR DURING JURY TRIAL

The Court having before it the Motion to require the Kootenai County Sheriff's Office to
Accept Clothing for defendant to wear during his upcoming jury trial and good cause appearing,
IT IS HEREBY ORDERED that the Kootenai County Sheriff's Office shall accept a
sufficient· supply of clothing for the defendant to wear during his.Jury Trial set to commence on
January 22,

··

2013.

DATEDthisl't'dayofJanumy,2013.

~ - •

~

11.iri,JOHN .
TER
DISTRICT JUDGE .
CLERK'S CERTIFICATE
I hereby certify that a true and correct copy of the foregoing was personally served by
facsimile on the ::2.t--f day of January, 2013, addressed to:
.

l.v

KootenaiCountyPublicl)efenderFAX446-1701 ~ · :
· -YY
Kootenai County Jail FAX 446-1407 ~
d4/
Kootenai County Prosecutor.FAX 446-1833 ~ ~~ ~

ORDER REQUIRING KOOTENAI COUNTY SHERIFF'S OFFICE TQ ACCEPT
CLOTHING FOR l)EFENDANT TO WEAR DURING JURY TRIAL
Page 1
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ID.' 1

2' AM II: 36
0

Lu,.; ,-1"'": _Li

cu:--· . ISTR:cr COURT

cios) 44~·1101

DEJUTY-- _: _______ -

.

IN THE DiSTRieT COURT OF THJ PIR8T JUDleIAL DlSTRlef 8F THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF K()OftNAI
)
)
)

Plaintiff,

CA.SJ NUMBER

eR..12..fJOUH2

)

V.

___

)
)
)
)

___

RUSSEL ALLEN PASSONS,

_____

...,,,.,.,

......,.___,....,...,,.

MOTl()N TO DISMISS CHAllCE OF
BURGLAR'\'

Defendant. ....,.._

)

COMES NOW, the above named defendant, by and through his attorney, Bradford
Chapman, Public Defender, and herby moves this Honorable Court to dismiss the charge of

burglazy all~gl'd-in the a.bove ·entitled ·matter.
,

. · This motioQ is .m.ede an the grounds that bW'Jlaey as defined by statute I.C. § 18.. 1401 is
UllCQrtStitutional on its face and as applied under the Fourteenth Amendment to the U,iited States
Coijsti~ticm tm.d Ani;I~ I § ~ Qfth~Jqaho. G91:1~it~t,iotl,. Bµ,rJl~ is detlned. .8'. , .

·. Every /Jf1'ion who enters any house, ·,Qom. apartment; ,,,,,m,n.t, .
shop, warehouse. st0re, mill, l>aFn, alQble, eu1hsuse, or other
building, tent, vessel, vehicle, tr(liler, airplane or railroad car,
with lnte!'lt to c<Jmmit any theft or any felony, t, gut/typf burg,la,y. .
This definition essentially describes an attempted felony or th~ft.
' .. · =:.

· -._-

an

.: ... - . . ' .: .

~

t'

·_ Attempt consist,.of "(J) an intent to do at;t. -which would°in
law amount ltJ a ertm,,· and (2) ~H aot ht/urthera"1:9tJe a/that tnteMt
wh_ich, as it is mosf commonly put, goes heyoHfi m,re
preparation. '' ·. ·· · ··· ····.·· · · ·
·
1..

• ?__ •·

. . '·

.....

::_

·:

StQte "· Fab,ny, -132 Idaho 911,923 (Ct.App.1999) oitins W,
. LaPAVa·& A.-SCOTT,.SUBSTANTJVB-CRJMlNAL LAW·§ 6,2
(1986); See al$o Stale v. Otto, 102 Idaho 250,251 (1981): Slate v.

·Mor,oN 10 0isM1ss ·cH~Roe o,- -a,~oLARv

., ,: :- . :..·., ·-:.. . . . ,._,•J _.: .. · .-

RUSSELL ALLEN PASSONS

. '·.:.•

·=-:= '. ":,

·. ;_, ·:
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Oihson, 106 Jdah.o 491, 49~ (Ct.App.19$4).
I.C. § 18,.1401 the"fore deprives the aCQused of equal protection of the law.

$qua/ protection ofthtJ law is guaranteed h}' Arti()/q J, Section 2 0./
the Idaho CoMtilutiDJt and hy the Four,;,,,,,. Ame11dm,-,,1 o/lhe
U11ited State$ Con,titution. The principle underlying equal
p1'()l~ctian Is that all per,011$ in like c/rcumstances °should receiw1
tht same benefits and burdens ofth~ /f!W. Acoordingly, 110 equal
protection analysis is required and no violation ofequal protection
will hf# found in situations where the State has not engaged In the
dt~parate treotme,-2( ef similarly altuflted individuals.
State v. Jones. 140 I~J:lho 41. 51 (Ct,APl:'-2003.) eitlnlJ Sht)be v. Ada
CfJun,; Bd ()fComm'rs. llO Idaho 580, S8S-.-86 (l997)i Northeull
v, Sun Valley'Co., 1lo/ Idaho 351,357 (1990); BonAppetit
()01~rmet Fc,oc4, Inc. v. State, l)qp't ofEmployment, 117 Idaho
1002, 1003 (1989); Aeschliman v. State, 132 Idaho 397, 401
(Ct,App.1-9.99); State v. RQuntrett, 129 ldal,.o 146. 151
1•

(Ct.App.1996),

r.c. § 18-1401 separates those intending a theft or felony at the moment they enter an
.enclosed strucnµ,e from those who. do not, :Qr .who· i.ntend a. theft or felony one moment after
entry, or who intend prior to ~ntry~ ·decide against th~ th~.d\or felony. but after ~tering, change

their mind agai,n. No_.explanation can be given for why these individuals deserv~ to be punished
tmd~r I.C. § 18..J403 father than l,C. § 18-30~ in conj_wiction with the ii,.tended theft or felony .
., .

Th~ Une the law dl'Qw~.is ent,irely arl,,itraey an~ c~Ot· l:lt81ld,
In this partieul{U'. case, thei $tat~ charge~ M:r. Pas~cm$ ~1tlt 1,lµ'gllU'Y on the basis of ~ither
lntending 1;1 petit theft or an ~ggravijted as~ault when he e~te.red a Wahnart. The state cannot
provide a l'i;ltionate~pl~tion,for

~e iIJ~~C,·Qfplmi~mn~n~ purely on the. basis-~f the fact that

for
a 11plit ~on4. white·C\ltering.J
~trucnir.e. witli fo~
w~i,.- ~~ a. ceiliris, Ml'.. ., :Passo.ns may have
.
. .
. . ·.
intended to commit a_'mis.dem.e$tlor·thetlor a feloniQqs •ssault The charge ofburglm-y asainst
Mr, Passpns singles hirn out for disparaie treatm~nt on ab~urd srounds and Qannot sumd.
.

;
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OPPJCJ! OF THij K.OOTaNAI

_QO~\Y PUBUe ~fiPINf)JJR.
iJV:

t;IRTIFle.4TE O:P Dl!lLIVERV
I hereby certify that a true and correct CO:l)Y of the
copy of the same in the interoffice mailbox on·the

f°;JJ'fJ! day
was personally served by _placing a
of January, 2013; addressed to:·

Ko9tenai County Proseeutor PAX 446!P J833
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Description CR 2012-11152 Passons, Russell Allen 20130129 Jury Trial Day 2
Judge John Patrick Luster
Clerk Kathy Booth
Court Reporter Keri Veare
PA Art VerHaren
DA Brad Chapman
DA Jay Logsdon
Ii=======

========~====-~====~===;-i='/====9~-==!:::!!=======ll

9/ZO
Time

ation

Speaker

09:09:26 AM J
09:09:36 AM PA
09:09:38 AM

DA

09:12:21 A

Note

Iin session for jury trial Day 2
IReady
I understand that the court has ruled re: 404B. I'd like to clarify the court will allow everything from Sandpoint but the alleged
marijuana pipe. Yesterday during our discussion I was told that
there was no knife. PA sent me an e-mail to the effect that he
confirmed with Sandpoint PD that there was a knife in her report.
I'd like to know if we're going to hear testimony about a knife in
Sandpoint. State vs. Griss requires a finding of reliability before
the 404B-evidence can come in. If we are going to allow it in I
have impeachment evidence that I need to have cued up. I'm
asking the Court to reconsider evidence about a knife.
elieve that yesterday PA said there was no knife retrieved.

09:12:34 AM
PA

I spoke with the officer and either she or another officer saw a
knife thrown from the vehicle - no knife was retrieved. It's a little
too vague for me and I will not discuss it and have notified the
officer of such.

J

Any objection to the charging instruction? I have the court's stock
instructions.

DA

I've not brought up the fact that plaintiffs requested #3 - there is a
motion pending to file a 2nd amended information. We should
clarify where we are with that.

PA

I did file an 2nd amended information but it only changes the
habitual. The charging portion is the same.

09:13:0
09:13:14 AM
09:14:11 AM

09:14:44 AM
09:15:48 AM

Discussion

09:16:10 AM DA

I've made the record now - it's probably too late to do that.

09:16:21 AM

The magistrate bound defendant over on the charges and that's
the state of the charges now. Return the jury - jury present and in
place.

J
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I Swears

09: 19:42 AM J

Instructs jury

09:30:25 AM

PA

Opening statement

09:33:56 AM II DA

Opening statement

09:35: 18 AM II PA

Calls #1

09:35:22 AM II DA

Motion to exclude witnesses

~----------i~I~0;;;;;9:;;;;35;;;:;;:3;;;6~A~M~l~IP~A~=~li!i=N~o=iio~bj~ec~ti~on~=============================-================~I

I

09:36:00 AM

_

ISwears

ID

I 09:35:39 AM I C
_

Motion to_exclud~ witnesses wanted - it's up to counsel to notify
the court 1f any witnesses arrive

09:36:29AM
Matthew Erlandson - I work for WalMart on Mullan Avenue in Post
Falls and have for 2 1/2 years. I'm an asset protection specialist.
Return policy - you can come into the store and return it with our
without a receipt as long as you have a valid ID. Most of the time
if you don't have a receipt you will get a WalMart gift card.
WalMart has cameras in the ceiling, roof of the outside of building,
some in the door jams of the building. The videos can be view at
the loss protection office. My job includes walking the sales floor
looking for suspicious behavior - I am plain clothed and never
wear a uniform.

#1

June 21, 2012 I was working with Vincent Kilian in loss
prevention. Approximately 1723 hours - 5:23 pm - I was watching
a person in electronics department with Kilian. The electronics
department is a little bit smaller than this room - courtroom #1. I
saw a person quickly get a Visio 37" TV $358 and put it in a cart.
The white end of the box has a UPC code. When he loaded it the
white end and UPC code was visible. Identifies defendant as the
male. He pushed the shopping cart with the TV across the back of
the department to the bicycle isle. There was nothing else in the
cart when he put the TV there. He parked the cart there for 2-3
minutes and then he bushed it toward the front of the store. He
turned West on the action isle by the pharmacy and parallel with
the doors and then did a short studder step and exited the store
without making an attempt to pay for it. The registers are between
the GM and Subway doors. At the front of the store there are 24
registers and are clearly visible to someone leaving the store.
When I saw him leave with the TV Vincent and I exited the store
behind him and stopped him and identified ourselves. I continued
to the front of the cart while we were identifying ourselves. He
immediately turned to the right of the cart and said "I ain't
stopping for shit, fuck you." He pulled a knife out of his pocket and
he continued through the parking lot. He was can review the
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system back 90 days.

--- -

---

- ---------

--

- - - ---

-

----- - - - - - -

DA
Logsdon

09:58:41 AM

I~9:22AM J
09:59:29 AM

10:01:40 AM

j

#1
; --...........
.. ,. .-~
-·,.

DA
Logsdon

Objection

#1

10:31:49 AM

No objection

#1

10:01:47 AM

10:31 :34 AM

or5 ______

Vincent and I are visible in a clip- exiting the GM door behind him.
The next clip shows the GM vestibule with defendant exiting and
the Vincent and I. The incident with the knife is not recorded.
There is a white light due to the sun and at times the outside
cameras only show a white light. We're going to start out with him
selecting a stroller moving throughout the store.

10:o~[J

10:04:42 AM

After seeing the box in the car I looked for the car entering the lot
and looked for him entering the store to see what he was doing. I
reviewed the video showing the TV 1701 he parked 1704 he
entered through the GM door 1712 he was placing the stroller into
the car 1715 he pushed it out the GM door without paying for it
and 1718 he loaded it into his car and 1718 he entered through
the garden doors and went to the electronics depart 1723 I saw
him 1724 he loaded the TV. I put this on a CD. EX #1 is the CD I
made there are 13 dips andtheyarelrom 10 min to 4
minutes. I believe most of the camera shots are from the ceiling. I
saved them out of order but we can play them in order. 6 clips are
of the stroller and the remainder for the TV. The clips of the TV
appear to be accurate.

=·-

_,.:d
Explains movement throughout the store with the stroller. The
next clip shows pushing the cart through the parking lot to the car.
He attempts to load it into the trunk and then puts it into the
vehicle. The next clip is him passing the door jam camp at the
garden center. The next clip shows him loading the TV - then
exiting and the next one shows him running through the parking
lot. The door jam cam would have shown the knife incident had it
not been washed out.

PA

Plays Video

#1

The last clip shows Vince Kilian pulling the cart through the
parking lot.

DA
Logsdon

Objection

I

10:31 :53 AM J
10:32:01 AM
#1

RUSSELL ALLEN PASSONS

C'.', _.,__. __ ..J

-

EX #2 = photo of the TV set he was shoplifting and similar - there
are 3 pies the UPC code and shipping label had been cut off the
box - this is accurate as the box as it was left. The bottom pie is a
41288
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representation of the stroller but not the actual one taken.
10:33:14 AM

J

ADMIT EX#2

#1

The white end of the box - with the UPC label up was visible when
he loaded it and while he was in the bicycle section he must have
swapped ends. When originally loaded the white end was sticking
out and green end in and when he pushed it through the GM
doors the ends were swapped.

10:33:31 AM

10:34:34 AM
--

-

-

--

10:34:42 AM

-

DA
LogsG10n- IQbjection

•

,,-,.-,.-,
J,LILI

A •JI
r-\lVI

10:38:24 AM

--

-

-

---

- --

#1

There were 3-10 seconds where I lost view. The cuts in the box
were deep enough to cut through the first layer but not deep
enough to effect the integrity of the box. There were 4 cuts that
appeared to be made with a knife.

DA
Logsdon

Objection

J

#1

10:38:21 AM

- ----

Overruled

10:35:39 AM

10:38:04 AM

------ -

J

10:34:45 AM

10:35:27 AM

- -

uled
A bolo is a "be on the lookout" to other stores . After this incident I
sent it out to 3 stores - Ponderay, Hayden and Stateline WalMart.
I posted our store information, date, time of the offense and
pictures of the offender and the merchandise - the stroller. About
2 weeks after the 21st I got a stroller back from Tim - the asset
protection officer from Ponderay. EX #5 is a photo of the stroller
returned by Tim. This was taken the date it was returned. This is
an accurate photo of

DA
Logsdon

I Objection

J

joverruled

#1

EX #2 - shows where the UPC label was cut off. EX#5 - this is the
stroller returned to our store.

I

I

IRecess - admonishes jury.

10:39:23 AM

J

11:00:38 AM

J

11:01:46 AM

He re-entered at 5: 15 and 5:24 he selected the TV. I noticed him
and followed him and he entered the bicycle area where I lost
XE by DA sight of him. He was there for 2-3 minutes and I lost sight of him
Logsdon for about 10 seconds. I prepared a written statement. I mentioned
that he went to the bicycle isle. I testified at a preliminary hearing.
I don't recall my testimony from that hearing.

11:03:55 AM

DA
Logsdon

11:04:13 AM

RUSSELL ALLEN PASSONS

I

I

Back in session - return the jury - jury present and in place

I ask that he be handed the transcript from that hearing (transcript
provided)
I didn't testify that he stopped for 2-3 minutes in the bicycle isle.
After he left the bicycle isle he went outside and he was about 20'
41288

216 of 341

file://R:\LogNotes - HTML\District\Criminal\Luster\CR 2012-11152 Passons, Russell Alle... 1/29/2013

Page 5 of 15

Log of lK-COURTROOMl o" . '19/2013

-

-

RD#1

When you watch the video you can make a determination by the
height of a person and their shoes

DA
Logsdon

Objection

J

The inquiry of the witness was his perception - overruled

#1

Clearly if you watch the video I'm not taking long strides or raising
my heals and the defendant is

------------- --

-

11 :10:18 AM
11 :10:47 AM
II 11·10:54 AM
11:11:04 AM
111 : 11 :24 AM

#1 XE

outside the door when I identified myself. The video shots that
typically would have been saved to show that were whited out and
didn't show it. I tried to get around the front of the cart - that's not
in the statement and at the PH I don't think I said exactly where I
was standing. He stepped to the right and began swearing at me.
He withdrew a folding knife from his pocket and opened it. I may
have told PFPD a retractable knife. What's the difference between
retractable and folding? He was moving and had the knife out for
more than 2 seconds. He had keys hanging from the front of his
pants. This is not in my written statement or testimony at the PH. I
was asked if it could have been keys in his hand and it was not. I
didn't say the keys were hanging from the front of his pants. I was
standing at the front of the cart - he was to my left - toward the
north - with the knife out. As he proceeded north the cart was not
between me and the knife. He had not begun to run at that point. I
followed him with a walk followed by a jog. In the video I don't
appear to be running. WalMart's policy where there is a weapon
involved is to call police. We are to maintain our distance and
obtain relevant information for the police. (reads document
provided by DA). They require us to disengage if there is a
weapon.

I DA

Objection

J

Sustained

Logsdon

11:11:28 AM

At the PH I was not asked if he had keys that were visible. In the
video you can see the keys hanging from his person - both clips
from the GM doors - exiting with stroller and entering through the
garden door.

11:11:32 AM

#1

11:15:22 AM

------

IJ

11:15:32~PA
I 11:15:37

C

The knife was out totally 10-15 seconds and pointed in my
direction approximately 2 seconds. Page 8 PH transcript testimony re: bicycle isle - reads question/response from
transcript. Transcript page 9 - I responded that I began to identify
myself appx 5' from the shopping cart and person. He took a step
to the right and withdrew a knife from his pocket.

IExcused
Calls #2
Swears

"
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-

-

-

- -

-------

--- --

------------------

#2

Page 6 of 15

Vincent Kilian - WalMart - Asst Manager at Hayden WalMart.
June 2012 I was asset protection at the PF WalMart for 2 years.
June 21 I was working with Matt Earlington. We were walking
down action alley by the electronics. I didn't see a person do
anything myself. Matt saw a gentleman place a TV into the cart
and I saw him go to the toy department with the TV. He turned by
the bicycle dept and made a left turn and stayed there for 1-2
minutes. I couldn't see what he did. He went back toward the GM
doors by the pharmacy - he hesitated about 20 seconds to make
sure the coast was clear and jetted out the doors. After he left the
TVErlanascfn approached him ancnaentifiea ourselves. F-le pullec:I
a knife and said "Fuck you I ain't stopping for shit." When he
pulled his knife out he brandished it toward us. He was mad. He
took off and left the cart there. He ran down row 9 and went to his
car in row 10 - it was a gold 4 door car with Montana plates. We
didn't pursue him to catch him but to get information for dispatch.
There was probably a good 20' between the subject and
ourselves. I was dragging the cart the whole time. I felt
threatened. I had no self defense mechanism on me at all.
I went back and found the actual UPC and model information
back in the bicycle isle behind footballs. There were 2 pieces of
paper that had been cut off the box. EX #2 - pieces were cut off
the top and bottom. I saw the blade of the folding knife and it was
probably 3" - 4" long.

11:23:13 AM

XE#2

I am familiar with APO9 policy of Wal Mart re: apprehension of
shoplifters and theft of the store. If the subject is fleeing you
cannot pursue after 10'. If they have a weapon we are to stand
back. We weren't running. I wasn't running with the cart. I was
behind the cart and he had come around the front of the cart. He
was to the right of the handle. The cart was not in between the
subject and myself.
I found the UPC symbols in the bicycle isle. I wrote a written
statement and didn't mention that because I found it the day after.
I'd say the box is of standard cardboard. I'd think a pen could go
through the cardboard if pounded into it.

I 11 :26:38 AM IIJ

II Excused

I 11 :26:48 AM II PA

I Calls #3

11:26:51 AM

jc

11:26:53 AM

11:28:56 AM

I

ISwears

#3

Timothy Pattee - asset protection at WalMart in Ponderay - re:
employment history with WalMart. Ponderay is 2 1/2 miles north
of Sandpoint. June 22, 2012 I was working there. I had received a
bolo from the Post Falls store. The vehicle in the bolo was parked
in the front row of the parking lot.

DA

/"\I...

RUSSELL ALLEN PASSONS
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Sustained
A vehicle caught my eye - gold Oldsmobile Intrigue with Montana
plates parked in the first spot row 4 and about 50' from the front
door. It was about 2:45 - 2:50. There was a man by the car - it's
the person sitting here today (identifies defendant). He was
loading a Cosco stroller into the back of his trunk EX #5 - This is
the same box as the stroller retrieved. There was a female there
also. I wasn't able to see her face. They got into the car and left. I
didn't see them exit. As I went back and looked at our video
---- system lwas-able-toseett"lewomaA'sface. I didn't-recognize her. When they left the parking lot I called Ponderay.

11 :32:03 AM XE# 3

The car was pulling away from me and I didn't even look for
anyone else in the car. I only saw him in the store via video.

11:33:00 AM

I saw him come out of the store through the GM door and walk
out to his car. The stroller was being pushed in a cart. He took it
out and put it in the trunk.

RD#3

ed

01:06:08 PM
DA

I understand the state will call Ms. Storck. It is my understanding
that she was a passenger in his vehicle when it was being chased
by the next witness in Sandpoint. I don't think it would be proper
for the state to elicit testimony along the lines if she was
frightened during the chase. That goes beyond the bounds of the
previous ruling
I don't intend to ask her if she was frightened.

I think that was in the police report but whether it was frightening
to Ms. Stork is not important.
d her that mention of a pipe is not allowed.
01:08:17 PM

J

I 01:10:21 PM

IIPA

I 01 :10:24 PM IC
01:10:26 PM

RUSSELL ALLEN PASSONS

Instructs witness - no mention of pipe or controlled substance and
it's not relevant if you were frightened during the chase. Listen
closely to the questions. Return the jury - jury present and in
place.

I Calls #4
Swears
Desiree Storck - June 22, 2012 I went to WalMart in Ponderay,
ID. I'm not sure if it was in the morning or afternoon. I went there
with my X-boyfriend and Russell. Identifies Russell. My Xboyfriend asked Russell for a ride to WalMart. We went there in a
brown car, tan. Russell was driving. I didn't know Russell before
41288
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#4

that. We met him in Cocalalla, ID and no one but the 3 of us were
there. Russell and I went inside and my X-boyfriend stayed in the
car. We took a stroller and set of Legos into the car. Russell
asked me to return it and didn't say why he didn't want to do it.
Russell was sitting on the side of the customer service area and
was about from here to the jury from me. I was not able to return
the stroller. We left in a hurry loaded it back into the car. Russell
loaded it in the trunk. EX #5 - picture shows the stroller (box) the
same one Russell loaded into the trunk. WalMart security were
watching us and wrote down the license plate number.

1:========::=======l~========================,1-------------01 :14:56 PM DA
0bjection

01 :14:59 PM J

Sustained -jury to disregard.

01:15:05 PM

Security followed us and wrote down the license plate number.
We left in a hurry and I didn't really pay attention to much after
that. Russell was driving in downtown Sandpoint and cops started
following us one after the other for about 20 minutes. When
Russell hit the curb the pursuit stopped and the cops held us at
gun point and told us to get out. We got out. I got picked up and
not driven home by the police.

\#4

ed

:35 PM

Swears

01:16:37 PM
#5
I~=====:~====
01 :18:24 PM DA

Teresa Heberer - Sandpoint PD 2 1/2 years and before that the
city of Ponderay. I've been an officer for 4 years. I drive a patrol
car and wear a uniform. June 22, 2012 I was involved in a pursuit
of Oldsmobile Intrigue about 2:50 pm. We had been notified by
Ponderay city that there was possibly

01 :18:27 PM J
01:18:40 P
01:18:46 PM

SIDE BAR

01 :19:04 PM J

Jury to exit the courtroom - admonishes jury

01 :19:48 PM

DA

RUSSELL ALLEN PASSONS

Per ICR 29.1 Motion for mistrial based on the last answer to the
PA's question that they were pursuing a suspect of a robbery.
There is no robbery. That may or not have been what this officer
understood but there was no robbery and no need to use words to
that effect. We've been treading on the edge of a - this is the
second time for a motion for mistrial. This one has everything to
do with the state. This is conduct outside a normal proceeding.
Conduct inside the courtroom which is prejudicial. To say that
41288
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she's pursuing a robbery suspect the cliche has to come to mind
that this is another bell that cannot be unrung in the minds of the
jurors. There is no robbery or anything close to that. I have to ask
for a mistrial. State vs. Ellington. This is conduct instigated by the
state and I ask the court to declare a mistrial.
Can we hear the question?
01 :23:39 PM

Reporter
Veare

0'1:23:5O.F?.M ..

PA

Reads back PA's question.
- I don't see how one can constr-uethe.question-elicitingl"ler . - - - response. I tried to get the witness to not make a hearsay
statement. I don't see how he can realistically make that
statement. This isn't the 2nd motion for mistrial but by my count it
is the 4th. If you want to make a curative instruction that would be
appropriate. Such as that there is no robbery - I have no objection
to the court telling the jury that and that the witness mis-spoke.

DA

We're reaching the point of cumulative error in this trial. This has
to be the straw that broke the back. This proceeding is so infected
at this point that I must ask the court to declare a mistrial.

J

The witness of PA did not ask for this type of response. Our
officer needs to be more cautious when she presents testimony in
front of a jury. There was nothing in the state's question that
encouraged that. I don't think this has elevated to the level of
mistrial. There is no robbery charged and the jury will be properly
instructed on the 2 charges of assault and one charge of burglary.
I know there is information that the burglary is for entering for theft
or assault. That's a matter we can take up later. I don't believe the
officer's mis-step is sufficient for mistrial. Deny Motion.

DA

I ask the court to instruct immediately and at the end of the
proceedings. I ask you to fashion some way to tell the jury that
he's not charged with Robbery and that they are to disregard the
officer's statement.

01 :25:23 PM

01 :25:26 P
01 :26:11 PM

01:28:41 PM

Id not object
01:29:32 PM

J
01 :31 :28 PM # 5

Return the jury - jury present and in place. Instructs jury - there
has been no robbery charged and he is not a suspect of a robbery
charged in this incident.
There was a vehicle exceeding the speed limit and not pulling
over for the lights and sirens of 3 officers.

01 :31:
01 :31 :5

led

01:31:56 PM
There were 2 police cars in front of me when I began pursuit. I
could not see the vehicle when I began pursuing. The pursuit took
about 7 minutes. At some point I was able to see the car - Gold
RUSSELL ALLEN PASSONS
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#5

01:35:04 P~UA
J
01:35:10 P
01:35:14 PM

#5

:~E

01:35:45 PM

01:36:59 PM

Oldsmobile Intrigue. The pursuit ended. I saw the vehicle hit a
curb and it immediately stopped. The front passenger tire hit the
curb. I looked at the tire later and it was flat. I exited my vehicle
with my service weapon drawn. I saw the driver-identifies
defendant as the driver. We seized some property from the
vehicle. EX #3 - photo of a patrol unit and the suspect vehiclebehind the vehicle is one of the items

..... ·- ;,.. ...
--,---·----

·

·'-d
--EX #4 is a close up of EX #3 - the photo was taken that same day
and are accurate

:=- ~= :.jmit EX #3 and #4

Voir Dire

I don't recall who took the photos or if I saw them taken. I did not
take the photos. I can't say what time the photos were taken.

DA

Objection - foundation and relevance

01:37:13 PM J

Reviews exhibits Overruled EX #3 AND #4 ADMITTED

01:37:38 PM

#5

Shows jury photos and describes area. This was after everyone
had been detained or spoken to.

DA

Objection

01:38:16 PM

01:38:18 PM J

Sustained

01:38:28 PM

I took the stroller package and Lord of the Rings Lego set from
the car. The stroller was taken from the trunk. EX #4 is a close up
photo of the stroller/car seat.

I.~-.:

#5
01:39:16 PM XE#5 by
DA

I know what a UPC code is. It's a bar code. EX #4 - I don't see a
bar code. area pointed to by DA says "model number".

01:41:35 PM J

Excused

01:41:38PM

PA

01:41:44 PM

DA

01:41:49 PM J

01:42:10 p~
01 :42:10 P

J

Rest

II need a moment
IRecess - admonishes jury

Isack in session

I

DA

The state having rested I ask the court to strike from the
Information in Count Ill - third line a phrase "with the intent to
commit the crime of theft and/or.... " there is no evidence where
one could find that either entry was with the intent to commit the
crime of aggravated assault and/or robbery. They may have a
strained one for theft but not aggravated assault or robbery.

PA

There is information about a knife brought into WalMart - used to
remove the UPC code - that he pulled the knife and took the knife
with him. He would have had the robbery had he taken the TV

01:53:53 PM

01:55:38 PM
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1

with him but he left it there.
01:56:23 PM

I don't think that a jury could find that at the time he entered
WalMart he had the intent. I don't think a reasonable jury could
convict him that he entered with the intent to commit aggravated
assault or robbery. The proper approach is for count 3 they need
to find that he intended to commit the crime of theft.

J

01:57:41 PM

DA/PA

01:57:50 PM

DA

01'.57:57PM

-

01:58:57 PM

-

7~u '-luc:;:,tions

V\'~-st
·- ·- ,_ -- ·i-4---...J 4--

----------

--

J

Ttiat wouIa-i::,e-moreappropriately donebeforethejury :c before··we do that I want to talk to defendant about the right to testify or
not to testify. Advises defendant of rights - I will instruct them if
you chose not to testify but you do have the right to testify if you
wish. It's strictly up to you. It's your decision to make.

Def

I'm well aware of that and chose not to testify. I have no questions

J

I'll instruct the jury. Return the jury. I may give the jury a break
while we review instructions and have my law day and return
about 3:30.

01:59:08 PM

The jury is present and in place.
02:00:25 PM

II DA

02:00:30 PM

Defense rests

J

The case has now been submitted on the evidence - we'll proceed
with closing argument and instructions and we can get this matter
to you today. I hope to get this matter to you by 3:30. The jury to
return at 3:30 - admonishes jury Recess

J

Back in session - the court has prepared the final instructions. I
have previously given #1 - #11 and the final packet of #12 - #31
have been distributed to counsel - objections?

n1·An·1Q PM

PA

None

03:40:43 PM

DA
Logsdon

18-305 re: attempted theft or burglary. I argue it is proper to give a
petit theft instruction as theft is being alleged.

03:41:57 PM

PA

I think the instruction is proper.

J

Objection noted. Return the jury - jury present and in place.
Instructs jury .

. 1 PM

PA

Closing argument

04:06:54 PM

DA

Closing argument

03:36:40 PM

03:42:03 PM

04:26:47 PM IPA

I Rebuttal argument

04:31:14 PM IDA

I Objection

04:31:20 PM IJ
04:31:26 PM

IPA can argue by analogy

04:32:50 PM

B
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J
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ISwears bailiff for deliberation - draws alternate juror #52 Schilke.
. Explains alternate juror process - admonishes alternate juror.
Jury deliberation to start. Jury out for deliberation. If the jury asks
to see the video I ask PA to have their investigator play that under
the supervision of the bailiff.
Yes
ng as its under the supervision of the bailiff.

07:02:00 PM

J

07:02:30 PM Bailiff
Paul
J

In session - I have been advised the jury has reached a verdict. I
was told the jury had 2 requests to review the DVD
I observed the KCPA investigator play the video and there were
no comments or anything inappropriate.
turn the jury - jury present and in place.

C
PA
DA

Yes

J

Polls jurors - record reflect the jury polled and each indicate their
individual agreement with the verdict. Jury to enter the jury room.
The court has part 2 and 3 in the information that requires
separate determination

07:05:44 PM

07:08:57 PM PA

Ready

07:09:51 PM

DA

We're willing to waive the jury on parts 2 and 3 and try them
before the Court.

J

I think a waiver of jury trial needs to be done in open court and
agreement with PA

07:10:03 PM

07:10:26 PM PA

I have no objection

07:10:44 PM

I have no objection but the question should be asked of my client.
(Discussion with Defendant)

DA

7:12:06 PM Def
07:12:10 PM
J

I waive a jury
Advises defendant of right to jury trial - there are 2 enhancements
- use of deadly weapon and persistent violator. You have a right
to have that determined by a jury.

07:13:02 PM
ve no idea.

07:13:09 PM
07:13:19 PM

Def

I'll have you do it. I understand I have a right to have the jury
decide. WAIVE JURY (part 2 and 3)

J

Alright, return the jury - jury present and in place. Thanks and
excuses jury. There is no longer any admonishment. You are free
to talk about it all you want or to keep it to yourself.

07:13:45 PM
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07:16:~~-tA

We're ready to proceed this evening.

07:18:5

DA

Ready

J

I trust we can proceed with part 2 and 3 together.

PA

We have additional information as to Part 3 Calls #6

07:19:08

pi

07:19:18 PM

07:19:42 PM C

Swears

07:19:45 PM

Ian Hoyland - Sandpoint PD June 22, 2012 I was working and
booked defendant into jail.

#6

-- 07:20:1rPM CJA 07:20:14 PM

- -

J

- -

-

·objection

--

-- - - - --

Sustained

07:20:17 PM #6

I booked the gentleman sitting there (points to def) into jail.

07:20:46 PM

DA

Object to him reviewing the pre-booking sheet - not disclosed and
it's a discovery violation. Motion to exclude.

J

The witness has just asked to refresh his memory. He can refer to
a document.

#6

It would have been about 3:00 pm. I identified the person in court
by driver license or obtaining the information.

07:21:55 PM

DA

Objection

07:21:57 PM

J

VVt:::IIUlt:::U

#6

I don't recall how I got the information His full name is Russell
Allen Passons.

Voir Dire
by DA

This took place at the detention center and he was in custody at
the time. I don't recall how I got the information. It was either
given to me by him or by way of his drivers license.

07:21:07 PM
07:21:32 PM

07:22:00 PM
07:22:30 PM

I

Page 13 of 15

-

07·2" ,__,.. ....
I

Oury exits jury room - proceedings stopped)

07:24:20 PM Voir Dire
cont.

I cannot remember where the information came from.

•

,,J,,&.,J

5:30 PM
07:25:56 PM

DA

Objection and ask the information be excluded.

PA

He testified it came from 1 of 2 sources - license or verbal. This is
sufficient.

DA

The difficulty is 2 fold - 1) a license which would be best evidenceand where is it? If it came from my client - it's in a correctional
facility - there is no evidence presented that the testimony as to
an element of the offense was freely given with a knowing waiver
of his constitutional rights.

PA

There is a booking exception to Miranda and this would fall under
that exception.

J

The bigger question is how does the defendant XE the witness?

07:26:12 PM

07:27:10 PM
07:27:34 PM

I 07:27:49 PM IPA
RUSSELL ALLEN PASSONS
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DA

I propose that it goes to the admissibility. I've never seen that
document before and it was never presented to us. I have to say
that I wondered what property was on him at arrest. I've never
seen this document. He testified he has no idea where it came
from.

PA

I gave DA a copy of the discovery with FAX confirmation number
on it. He does have a copy.

07:27:57 PM

07:29:09 PM
07:29:28 PM

07:30:26 PM

J_

-

-

---

DA

1~rJ
07:31:54 PM

PA handed me a fax confirmation sheet and for the record I do
not recall receiving it.

'.".; .. ,........... cACu5ed.

PA

I have EX #6, 7, 9 and 10 and you have #8. 6-9 are certified
records from CA and #10 is a copy of the financial statement.

DA

EX #10 - I ask the court to reject it - purportedly a copy of financial
statement and order - application for the services of court
appointed counsel. I find it offensive that PA has provided those
documents and that they would be used to establish an element
of the offense in a court of law. It's a practice in Kootenai County
that we, an indigent person seeking to exercise his right to
counsel is required to fill out a financial form. He is required to do
that if he's going to seek to exercise his rights under 6th
Amendment. That is coerced testimony at it's very best. Then to
see it used in a court room. If you don't fill it out you don't get a
lawyer. I don't think that document should be admitted in a
proceeding where in fact - State vs. Eragouli. You have to give up
the information if you are going to get a lawyer and if you don't
then your rights don't count.

J

EX #8 was tendered but not admitted

DA

#8 lacks the necessary indicia of authenticity IC 9- - the citation
escapes me. None of these documents comply. #9 note the cover
sheet is in reference to Russell William Passons. The rest are
attempting to refer to a Russell Allen Passons. I' m not sure who
is who. The authenticity of the documents is not proper and they
don't comply with Title 9 of the Idaho Code.

PA

EX #10 is a public document that anyone can access from the
court file. That ties him to the judgments and is relevant and
should be admissible. All the rest of the judgment are self
authenticating and have seals on hem in multiple places. Some of
the exhibits have his date of birth on it - EX #6 has both the date
of birth and photo attached which is sufficient in terms of tying it to
him. EX #8 also has photo attached and his age which is
consistent with his date of birth. #9 also has his date of birth on it.

07:33:06 PM

07:37:40 PM

The motion to suppress would be an untimely challenge. The
witness has to lay the foundation for the evidence and I don't
· know that it can be presehtetfWith an either/or. There is a
reliability factor that is deficient. Sustain

07:37:56 PM

07:41:03 PM
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They are not self authenticating, not judgments These are
documents from CA penal system and are not judgments or self
authenticating. They are hearsay and violation of 6th amendment.
They have 2 different names on them and not self authenticating not judgments - not the records of the court.

07:43:18 PM

DA

07:44:29 PM

- ··-··· ···--

--

-· -····--- ·-----------

J
--------

-

Page 15 of 15

EX #10 - the court requires that an affidavit be filled out to
determine indigency. In order to determine that there must be
information obtained. ADMIT EX #10 #6, #7, #8 AND #9 the
admissibility falls under 9-701 IC and the provisions of Rule 901
------------ -of-Rulesoffividence. Ttiese-are.records-from-the--DepartmeAt-of____ .
Corrections. I don't know of a requirement for determination by
any specific form. Whether they are self authenticating -I'll reserve
ruling

07:47:29 PM PA

INothing Further

07:47:34 PM DA

I have no intention of presenting argument

07:47:45 PM PA

I submit to the Court

07:47:48 PM

DA

Nothing to offer as to part 2

J

19-2520 enhancement- part 2 -the evidence is that he displayed
a deadly weapon in the commission of the crime Aggravated
Assault. The jury made the finding as does the court. We have 2
counts of Aggravated Assault during the same course of conduct
The enhancement can only apply to one count. Part 3 under
advisement - if I deem them admitted we'll schedule some brief
argument SENTENCING MARCH 25, 2013 3:00 PM OBTAIN A
PSI

07:48:51 PM
...

II 07:5 ·

f

DA

Defendant would like to waive the PSI and proceed to sentencing
prior to March 25, 2013. I convey his thoughts in that regard to the
court. I don't know - it's my feeling - that he will assert his right
and not speak to the PSI investigation - he will not speak to the
departi:nent of corrections. I relay his thoughts to the court.

PA

I think a PSI would be a good thing to have in this case.

J

I agree - I'll order a PSI - he's free to communicate or not
communicate with the investigator.

07:53:35 PM

....-..

l'\"'7,C•

•_, I

07:54:53 PM

07:55:53 PM

I understand

I

07:55:53 PM !End

I
I
Produced by FTR Gold™
www.fortherecord.com
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COURT LOG IN CHAMBERS HEARING
JANUARY 28, 2013
Judge John Patrick Luster
Clerk Kathy Booth
Court Reporter Keri Veare
(No recording)
- - - - - -----------

- - -

PA Art VerHaren
DA Brad Chapman
DA Jay Logsdon
J
We are in session in chambers regarding issues brought to our attention
during voir dire. PA indicates that 4 jurors indicated that they had felony
convictions but are no longer on parole or probation - each juror qualifies to serve.
DA I object to excusing juror Rothe, Griffin and Bergquist due to their concerns
regarding police officers. I did not pass the panel for cause.

J

Noted

DA
J

I also note juror Cook.
We'll take that up

later.

I

noted

your

motion

for

mistrial.

th

DA 14th amendment, 5 and 6th - regarding trial by jury. Durran vs. Missouri
requires a cross section of the community. Today jurors expressed displeasure
with law enforcement and problems believing them. They have a right to be on the
jury panel. Defendant is being deprived of the right to a fair jury panel. I was not
afforded a chance to rehabilitate them. I do not pass the panel for cause.
PA The juror indicated problems being fair and impartial. Several jurors noted
they had issues with law enforcement and some are still on the panel. Those
excused were adamant that if law enforcement testified they'd not accord due
consideration and they were not capable of proceeding with an open mind. I'll
note
your
objection
for
the
record.

Juror #12 was excused -DA made a motion for mistrial at a side bar a
timely. (Reviews real time comments of juror Cook and reads t counse .
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DA I ask for a mistrial. IRC 29.1 error. Defendants rights to a fair trial were
compromised. That bell can't be unrung. Tattoos are a personal judgment. Who's
going to say they would convict based on looks. I'm not seeking double jeopardy
but would like a fair trial for my client. Juror Cooks said the tattoos mean he's
been in and out of prison more times than you can count. They can't get that out of
their mind. This is legal error that compromises his righto a fair trial. I ask for a
mistrial and start over.
- ....,;.·

--

~.

- -

---

PA When the juror began her comments the court shut her down. A jury
instruction to decide on the evidence is appropriate. This does not rise to the level
of a mistrial and I ask that the motion be denied.
DA I have nothing additional. The right to due process and fair trial trumps the
expense issue.

J
The response was volunteered. I understand the concerns. Defendant is
wearing a long sleeve shirt with khaki pants and is presentable. He has tattoos
visible. There is nothing much he could do to completely conceal them. The juror
articulated her opinion about what the tattoos mean.
The Court's concern is if the jury has been tainted and can't give the defendant a
fair trial. MOTION DENIED.
In chambers proceeding completed.
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Description CR 2012-11152 Passons, Russell Allen 20130128 Jury Trial
Judge John Patrick Luster
Clerk Kathy Booth
Court Reporter Keri Veare
PA Art VerHaren
DA Brad Chapman
DA Jay Logsdon
============#====;af=~==a~~9e~~#====ll
__ _Qate_ 1/28L201
_ tion_
===========1h:~~===:='l~=======~I
Speaker

Note

J
09:17:04 AM

PA

09:17:07 AM

DA

09:19:23 AM

J

:10 AM

C
C
PA

J
09:26:00 AM

J

09:38:30 AM

C

Draws jurors #31 Lohmeyer #27 Kauffman #11 Clement #57
Smith #4 Ballard #19 Flewelling #22 Griffin #6 Bilski #62
Stonechild #41 Moering #47 Paul #9 Clairmont 64Williams #35
Mathews #42 Morgan #13 Davis #43 Neff #7 Bright #52 Schilke
#45 Owen #14 Deramus #12 Cook #51 Rothe #63 Swezey #32
Lovins #58 Snow #1 Adair #29 Kinley #53 Schnable #39 Medrano
#16 Eleazer #50 Ross
Side bar

duces self, client and witness
eneral Vair Dire Affirmative response #14 Deramus
09:46:38 AM

J

Juror #14 Doramus excused

09:47:07 AM

C

Draws #55 Shaw

09:48:54 AM

J

Continues voir dire #12 Cook Excused for cause
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09:51 :22 AM II C

I 09:51 :29 AM I J

I 09:51 :35 AM IPA

j

0°

I

•

'28/2013
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Draws #10 Clark

I Continues voir dire - no additional affirmative responses
Voir dire Challenges #22 Griffin for cause

10:02:45 AM J

Voir Dire #22 Griffin Excused

10:03:12 AM

For the record I Object

DA

I

10:04:04 AM C

Draws #5 Bergquist

oir Dire #59 Speer - no affirmative response

Thanks and excuses jurors not seated Reviews juror with counsel - recess for challenges in chambers.
11 :11 :36 AM

J

:22:30 PM J
01:36:53 PM

DA

RUSSELL ALLEN PASSONS

Back in session - jury selected as follows #24 Howery #27
Kauffman #44 Ballard #41 Moering #47 Paul #43 35 Mathews #43
Neff #7 Bright #52 Schilke #45 Owen #63 Swezey #58 Snow #16
Eleazer Thanks and excuses jurors not selected Jury excused for
the day. Return tomorrow at 9:00 am. Your jury instructions and
oaths will be administered tomorrow. Admonishes jury Counsel to
return at 1:30 pm today.
ck in session for hearing motions
Before we address the other motions it came to me that we may
have another problem with the jury selection process. The court
may recall that immediately after we gave the jury voir dire oath
counsel and I approached the counsel and had discussion re:
persons who indicated they had been convicted of a felony. I ask
that the note pad - during the struck jury process the state did
strike every one of the convicted felons from the jury. It's not too
much of a stretch to be a suspect class re: Batson vs. Tennessee
41288
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and Durran vs. Missouri. I ask that the court make note of our
objection. It seems to compromise his right to a jury composed of
a cross section of the community and his due process right as
contemplated by Batson and TLC vs - I forget who.
01:39:55 PM

PA
-

01:41:37 PM
DA

I believe our record is made. I ask that the legal paid passed
around for jury selection and the panel questionnaires be retained
and perhaps marked as court's exhibits.

J

That's been retrieved by the bailiffs as is custom. We'll retrieve
those sheets and make sure the bailiff makes a copy of those 3
questionnaires and will mark them as DEF EX A for the motion
and direct the EXHIBIT BE SEALED. I'm not satisfied he's been
deprived of a cross-section and the MOTION IS DENIED.

01:42:05 PM

I 01 :44:19 PM I DA
01:44:32 PM

DA
Logsdon

I 01 :46:54 PM I PA
I 01 :48:15 PM I DA
I 01 :49:27 PM

IJ

01:50:02 PM

01:51:44 PM

01 :53:01 PM

comments
609B - the state will attempt to use prior convictions in CA as
impeachment purposes should our client decide to testify. We
have filed an objection. I don't know what extent stealing has to do
with if someone is a liar. The charges are burglary and
aggravated assault and the charges they intend to use are
burglary and robbery. These are to impeach our client and would
be far to dangerous as to deprive our client from getting a fair trial.
CA charges alleged are Robbery - 1st degree, Burglary 1st
degree, theft of vehicle and Burglary in 2nd degree
I'd like to admit EX #8

IReviews EX #8
Reviews EX #8

PA

The judgment establishes the charges and he was paroled out
and that puts him within the 10 years - he was released within the
10 year window. The crimes are relevant re: credibility. They are
prejudicial. I believe the court can lessen the severity as "felonies"
by indicating prior felony convictions only.

DA
Logsdon

The issue is that those appear to be abstract of judgments from
CA prison system and not the judgments themselves

PA

I'm not proving up the convictions just proving up that if he
chooses to testify I should be able to ask him if he had prior felony
convictions.

DA

It would be more prejudicial than probative.

01:52:12 PM

I

- -

I've not heard that argument before and applaud counsel for his
imagination. Criminal history is different than race. That is not the
only reason I struck those 4 people - #50 Ross and Clark due to
the manner in which they responded to DA's questions - facial
expressions. Clairmont - besides the felony he has an extensive
criminaLbistory. #'1 Adair--hada pr"ior-felony and he-took
responsibility for it and I struck him just because.
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I01 :57:04 PM I

PA/DA
: Logsdon

01:57:08 PM

02:00:45 P
02:00:56 PM

02:02:36 PM
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The court has been asked to review Rule 609. The question is not
if the state can offer it but only if defendant testifies on his own
behalf. He has a right not to testify and no one can compel him to
do so and the jury can't draw any inference. He has a right to
testify and can do so if he chooses. If he does then the state has
a right to offer impeachment of a crime. The state has offered an
exhibit and we don't need to determine the admissibility at this
time. We have to look at the nature of the convictions. The most
obvious would be purgery, obtaining under false pretenses or
fraud type charges. The lower tier would be offenses with
-relatively-littler beating on· one's crec:lioility sucn -a-s-possessiori of
controlled substances. The middle tier are those such as crimes
of theft which include the type of offenses the state is aware of.
I'm not familiar with the state of California distinguishing the
degrees of burglary. In Idaho it used to be in the day or night. Any
information?

INa

I

J

The court must weigh the probative value against the prejudicial
impact. The date of the convictions is a significant period of time
ago but the rule is clear that the line of demarcation is the
conviction or release and the release was 2003 which is within the
10 year period. It concerns the court that he's charged with
Burglary and there are similarities of robbery and stolen property
and then exhibition of a weapon. The rule contemplates that the
court can restrict how the conviction is used. I feel there is a
concern for undue prejudice and the jury may make a
determination based on propensity. The state can make an inquiry
if he's been convicted of a felony and if he admits then that's
where it ends. The court can provide an instruction. Because of
the age of the conviction and undue prejudice we can leave it to
the fact that he has been convicted of a felony.

PA

Can I ask "have you been convicted of felonies?"

J

No, limit it to "felony". If he wants to elaborate and explain that
makes it a little different.

02:01:50 PM DA
Logsdon
02:01:55 PM

•

EJ
J

RUSSELL ALLEN PASSONS

No questions
To keep our record clean - at one point you were noting that it's
his choice to testify and you may have said it's his choice "with
advice and consent of counsel"
The law is clear that you have a 5th amendment right and you do
not have to testify. I'll make that clear in an instruction and there
can be no inference if you choose not to testify. You have a right
to testify and not to testify. You may want to sit down and visit with
counsel to see if you should testify. In the end analysis it is purely
your decision whether or not you chose to testify. Always consult
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with your attorney before you decide to testify or not.
02:04:17 PM

---

---- ---- --- ------

--

DA
Logsdon

02:12:17 PM

.\f.

PA

--

There is an allegation that he entered WalMart, took a TV and
was confronted by security on the way out. The state has filed 2
intents re: 404B evidence - one being from Walmart in Sandpoint.
They then said that "defendant and another attempted to enter
Walmart with a stroller". We filed an objection. The car stroller we're aware the state has brought this up on several occasions there was never an intent to bring up the issue of the car stroller
and that hasn't come up in any fashion. It was brought up at the
preliminai-y-l1earing. We object to it. Then going on to whatthe
state has sent us is what happened the next day - pipe used for
some sort of drug found in the car and there appeared to be
various reasons why the flight was from the store and we don't
see any point to introduce this at trial. State vs. Sullivan 34 Idaho
68. These acts shouldn't be used to prove there is a burglary
unless the burglary has already been proven. The court is trying
to say where the evidence is cut and dry there is no need to add
on unrelated criminal or other bad actions. There is a knife that is
going to be a big issue in this trial. The actual evidence of the
knife appearing in Sandpoint is lacking. There doesn't appear to
be any real evidence that the knife actually ever existed. We'd like
to confine this to what happened here and not Sandpoint.
--

- ---

I expect the evidence to come in that he went to WalMart and
walked out with a baby stroller and then came back and tried to
walk out with a TV and that's where the agg assault occurred. The
next day he met up with a woman up there that he befriended and
got her to return the stolen stroller from the day before. She was
unsuccessful and an employee recognized him from a memo the
day before. They called police and after the pursuit he was
apprehended and the same stroller was found in the car. The
Sandpoint evidence is evidence of scheme or plan and
corroboration of the theft that occurred in WalMart. It should be
permitted. I think I can limit the testimony re: Sandpoint or
Ponderay evidence I wasn't going to go into evidence of the pipe
in the car. One witness from WalMart and no video. We're talking
2 witnesses - Sandpoint PD and WalMart Mart PD.
Theft of the stroller being 404B - I couldn't come to the conclusion
that it was a different act but part and parcel of the same crime.

02:16:30 PM

J

Was there a copy of the Sandpoint PD report available? Is there
one for me to review?

I 02:16:49 PM I PA

Provides copy for the court to review.

I 02:17:09 PM IDA

I hope the court will not take that for the truth of the matter
asserted.

02:17:25 PM

J

RUSSELL ALLEN PASSONS

No. You argued that the report would show evidence of flight flight from incident up there but not down here but your position is
that it's one continuing ..
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Comments

02: 18:04 PM

PA

02:18:07 PM

You pretty much hit it on the head. There is no reason why
something like that should ever come into this. You're taking
about a stroller taken the same day but not included in T he
information or amended information but is not tangential. You
can't
say it is all one thing - burglary has to do with intention on
DA
Logsdon entering the building and it's perfectly that one is burglary and the
other isn't or that they both were not. State vs Bussard 114 Idaho
781. The fact that they didn't charge it or provide intent to use it
... _
_ shows the probative use ofit is veryJow and atthe most is
prejudicial. Let's try to keep this as cut-and-dry as possible

02:21: 15 P i =J====U=L=e=t·=s=a=d=d=re=s=s=th=e=m=o=ti=o=n=to=d=is=m=i=ss=th=e=3=r=d=c=o=u=nt=f=ir=st=.======ll
02:21 :35 PM
I left all my information back at the office. State vs Mathews re
appeal from a burglary conviction - the court went through the
DA
history of the burglary statute. I'm challenging constitutionality of it
Logsdon
now. The burglary statute has all it's integrity torn out of it. We ask
the court to dismiss the charge.

PA

I don't think it's lost all it's meaning. The intent to commit a theft or
felony is different than forming the intent inside the building. There
is a basis for the law and I think it makes sense. The statute lists
out the types of buildings and intent and I don't think it's
unconstitutional.

02:26:36 P

J

Recess

0?·?6:38 P

DA

Who is the author of the Sandpoint PD report?

02:25:13 PM

\ __:.·.
~~-

02:26:51 PM J

Herbert Recess

02:51:01 PM

Back in session - let's take up the motion to dismiss the burglary
charge - the challenge is based on equal protection argument.
We're dealing with a rational basis test. There appears to be a
rational basis for the government's prohibition against burglary entering for lawful basis or wrongful conduct. The distinction
appears to have survived any rational basis challenge. DENY
CHALLENGE and DENY MOTION TO DISMISS

J

RUSSELL ALLEN PASSONS

4048 evidence in this case - The court has looked at what the
state intends to offer re: Sandpoint. I don't think what the state is
offering is as much as a common scheme or plan as it is
continuing conduct. In order to prove burglary the state must
establish intent. They have to intend that when the store was
entered he had the intent to steal something and in order to prove
there was a theft of an item they had to show an intent to
permanently deprive the owner of the item. The state is trusted
with proving the intent and to permanently deprive. The evidence
seems to be that on the date in question defendant entered the
store and removing the stroller without paying for it. What his
intent was on entering the store would be difficult to esta~lish.
Arguably the intent was formed when in the store. He entered the
41288
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store and removed a TV without paying for it. That supports the
state's version of what the intent was. The following day the
stroller was taken to Wal Mart in Sandpoint with the intent to return
for refund. That supports the state's position of what the intent
was of the 2nd. Intent is an exception under 404B analysis. The
fact that there may have been a marijuana pipe is more prejudicial
than probative. Review of the report shows that the police were
not even convinced it was defendants. Re: knife found -if the state
can lay the appropriate foundation and that would not be
prohibited. The state can submit testimony of WalMart employee
-ancrSal1apoinrlawenforcement.-oENYDEFENDANT'S OF
OBJECTION.

--

- - - --

PA

I intend to offer 3 witnesses - police, WalMart employee and the
woman who went with defendant to return the stroller. There was
no knife found in the vehicle but the 22nd there was a knife. It's
mentioned in the PFPD report and the officer said it was
mistaken. There is no evidence that the car had a knife.

03:04:06 PM

DA

Am I hearing that there is no knife in Sandpoint?

03:04:16 PM

PA

Yes, as my e-mail indicated.

03:04:52 PM

DA

Nothing additional right now.

03:05:20 PM

PA

Nothing

03:02:37 PM

03:05:22 PM IJ

I Return at 9:00 am tomorrow.

03:05:33 PM I
03:05:33 PM IEnd

I
I
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff,

vs

RUSSELL ALLEN P ASSONS,
Defendant,

RUSSELL ALLEN PASSONS

)
)
)
)
)
)
)
)
)
)
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JURY
INSTRUCTION (GIVEN)
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INSTRUCTION NO. _I_
Now that you have been sworn as jurors to try this case, I want to go over with you
what will be happening. I will describe how the trial will be conducted and what we will be
doing. At the end of the trial, I will give you more detailed guidance on how you are to
reach your decision.
Because the state has the burden of proof, it goes first. After the state's opening
statement, the defense may make an opening statement, or may wait until the state has
presented its case.
The state will offer evidence that it says will support the charge(s) against the
defendant. The defense may then present evidence, but is not required to do so. If the
defense does present evidence, the state may then present rebuttal evidence. This is
evidence offered to answer the defense's evidence.
After you have heard all the evidence, I will give you additional instructions on the
law. After you have heard the instructions, the state and the defense will each be given
time for closing arguments. In their closing arguments, they will summarize the evidence to
help you understand how it relates to the law. Just as the opening statements are not
evidence, neither are the closing arguments. After the closing arguments, you will leave
the courtroom together to make your decision. During your deliberations, you will have
with you my instructions, the exhibits admitted into evidence and any notes taken by you in
court.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

_A__

Your duties are to determine the facts, to apply the law set forth in my instructions to
those facts, and in this way to decide the case.

In so doing, you must follow my

instructions regardless of your own opinion of what the law is or should be, or what either
side may state the law to be. You must consider them as a whole, not picking out one and
disregarding others. The order in which the instructions are given has no significance as to
their relative importance. The law requires that your decision be made solely upon the
evidence before you.

Neither sympathy nor prejudice should influence you in your

deliberations. Faithful performance by you of these duties is vital to the administration of
justice.
In determining the facts, you may consider only the evidence admitted in this trial.
This evidence consists of the testimony of the witnesses, the exhibits offered and received,
and any stipulated or admitted facts. The production of evidence in court is governed by
rules of law. At times during the trial, an objection may be made to a question asked a
witness, or to a witness' answer, or to an exhibit. This simply means that I am being asked
to decide a particular rule of law. Arguments on the admissibility of evidence are designed
to aid the Court and are not to be considered by you nor affect your deliberations. If I
sustain an objection to a question or to an exhibit, the witness may not answer the question
or the exhibit may not be considered. Do not attempt to guess what the answer might have
been or what the exhibit might have shown.

Similarly, if I tell you not to consider a

particular statement or exhibit you should put it out of your mind, and not .refer to it or rely
on it in your later deliberations.
During the trial I may have to talk with the parties about the rules of law which
should apply in this case. Sometimes we will talk here at the bench. At other times I will
excuse you from the courtroom so that you can be comfortable while we work out any
RUSSELL ALLEN PASSONS
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problems. You are not to speculate about any such discussions. They are necessary from
time to time and help the trial run more smoothly.
Some of you have probably heard the terms "circumstantial evidence," "direct
evidence" and "hearsay evidence." Do not be concerned with these terms. You are to
consider all the evidence admitted in this trial.
However, the law does not require you to believe all the evidence. As the sole
judges of the facts, you must determine what evidence you believe and what weight you
attach to it.
There is no magical formula by which one may evaluate testimony. You bring with
you to this courtroom all of the experience and background of your lives. In your everyday
affairs you determine for yourselves whom you believe, what you believe, and how much
weight you attach to what you are told. The same considerations that you use in your
everyday dealings in making these decisions are the considerations which you should
apply in your deliberations.
In deciding what you believe, do not make your decision simply because more
witnesses may have testified one way than the other.

Your role is to think about the

testimony of each witness you heard and decide how much you believe of what the witness
had to say.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

3

Under our law and system of justice, the defendant is presumed to be innocent.
The presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that
burden throughout the trial. The defendant is never required to prove his or her innocence,
nor does the defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A
reasonable doubt is not a mere possible or imaginary doubt. It is a doubt based on reason
and common sense.

It may arise from a careful and impartial consideration of all the

evidence, or from lack of evidence.

If after considering all the evidence you have a

reasonable doubt about the defendant's guilt, you must find the defendant not guilty.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

4-

lf during the trial I may say or do anything which suggests to you that I am inclined
to favor the claims or position of any party, you will not permit yourself to be influenced by
any such suggestion. I will not express nor intend to express, nor will I intend to intimate,
any opinion as to which witnesses are or are not worthy of belief; what facts are or are not
established; or what inferences should be drawn from the evidence. If any expression of
mine seems to indicate an opinion relating to any of these matters, I instruct you to
disregard it.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.~
Do not concern yourself with the subject of penalty or punishment. That subject
must not in any way affect your verdict. If you find the defendant guilty, it will be my duty to
-·

determine the appropriate penalty or punishment.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO. (:;:,
If you wish, you may take notes to help you remember what witnesses said. If you
do take notes, please keep them to yourself until you and your fellow jurors go to the jury
room to decide the case. You should not let note-taking distract you so that you do not hear
other answers by witnesses. When you leave at night, please leave your notes in the jury
room.
If you do not take notes, you should rely on your own memory of what was said and
not be overly influenced by the notes of other jurors. In addition, you cannot assign to one
person the duty of taking notes for all of you.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

_:j._

It is important that as jurors and ·officers of this court you obey the following
instructions at any time you leave the jury box, whether it be for recesses of the court
during the day or when you leave the courtroom to go home at night.
First, do not talk about this case either among yourselves or with anyone else during
the course of the trial. You should keep an open mind throughout the trial and not form or
express an opinion about the case. You should only reach your decision after you have
heard all the evidence, after you have heard my final instruction and after the final
arguments. You may discuss this case with the other members of the jury only after it is
submitted to you for your decision. All such discussion should take place in the jury room.
Second, do not let any person talk about this case in your presence. If anyone does
talk about it, tell them you are a juror on the case. If they won't stop talking, report that to
the bailiff as soon as you are able to do so. You should not tell any of your fellow jurors
about what has happened.
Third, during this trial do not talk with any of the parties, their lawyers or any
witnesses. By this, I mean not only do not talk about the case, but do not talk at all, even to
pass the time of day. In no other way can all parties be assured of the fairness they are
entitled to expect from you as jurors.
Fourth, during this trial do not make any investigation of this case or inquiry outside
of the courtroom on your own. Do not go any place mentioned in the testimony without an
explicit order from me to do so.

You must not consult any books, dictionaries,

encyclopedias or any other source of information unless I specifically authorize you to do

so.
Fifth, do not read about the case in the newspapers.
television broadcasts about the trial.
RUSSELL ALLEN PASSONS

Do not listen to radio or

You must base your verdict solely on what is
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presented in court and not upon any newspaper, radio, television or other account of what
may have happened.
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INSTRUCTION NO. _fi_
YOU ARE INSTRUCTED that the defendant, RUSSELL ALLEN PASSONS, is charged
with the crime of Aggravated Assault, alleged to have been committed as follows: that the
defendant, RUSSELL ALLEN PAS SONS, on or about the 21st day of June, 2012, in the County of
Kootenai, State ofldaho, did intentionally, unlawfully and with apparent ability threaten by word or
act to do violence upon the person of Matt Erlandson with a deadly weapon, to-wit: a knife, which
created a well-founded fear in said person that such violence was imminent. To this charge, the
defendant has pied not guilty.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

__j_

YOU ARE INSTRUCTED that the defendant, RUSSELL ALLEN PAS SONS, is charged in
Count II withthe crime of Aggravated Assault, alleged to have been committed as follows: that the
defendant, RUSSELL ALLEN PASSONS, on or about the 21st day of June, 2012, in the County of
Kootenai, State ofldaho, did intentionally, unlawfully and with apparent ability threaten by word or
act to do violence upon the person of Vincent Kilian with a deadly weapon, to-wit: a knife, which
created a well-founded fear in said person that such violence was imminent. To this charge, the
defendant has pled not guilty.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

tD

YOU ARE INSTRUCTED that the defendant, RUSSELL ALLEN PAS SONS, is
charged with the crime of BURGLARY, allegedly committed as follows:

that the

defendant, RUSSELL ALLEN PASSONS, on or about The 21st day of June, 2012, in the
County of Kootenai, State of Idaho, did enter into a certain building, to-wit: Walmart,
located in Post Falls with the intent to commit the crime of theft and/or aggravated
assault and/or robbery. To this charge the defendant has pled not guilty.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

jJ_

The Information in this case is of itself a mere accusation or charge against the
defendant and does not of itself constitute any evidence of the defendant's guilt; you are
not to be prejudiced or influenced to any extent against the defendant because a criminal
charge has been made.

··:,.
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INSTRUCTION NO. J 2.
You have now heard all the evidence in the case. My duty is to instruct you as to
the law.
You must follow all the rules as I explain them to you. You may not follow some and
ignore others. Even if you disagree or don't understand the reasons for some of the rules,
you are bound to follow them. If anyone states a rule of law different from any I tell you, it
is my instruction that you must follow.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

j_"

In order for the defendant to be guilty of Aggravated Assault in Count I, the state must prove
each of the following:
On or about the 21 st day of June, 2012;
1.

In the state of Idaho;

2.

RUSSELL ALLEN PASSONS committed an assault upon Matt Erlandson;

3.

With a deadly weapon, to wit, a knife.

If any of the above has not been proven beyond a reasonable doubt, then you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must find
the defendant guilty.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

_.l_:i

In order for the defendant to be guilty of Aggravated Assault in Count II, the state must prove
each of the following:
On or about the 21 st day of June, 2012;
1.

In the state of Idaho;

2.

RUSSELL ALLEN PASSONS committed an assault upon Vincent Kilian;

3.

With a deadly weapon, to wit, a knife.

If any of the above has not been proven beyond a reasonable doubt, then you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must find
the defendant guilty.

(
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INSTRUCTION NO. 1..5__

An "assault" is committed when a person intentionally and unlawfully threatens by word or act to do
violence to the person of another, with an apparent ability to do so, and does some act which creates a
well-founded fear in the other person that such violence is imminent.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

I~

An aggravated assault is an assault with a deadly weapon or instrument without intent to kill.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

ll

YOU ARE INSTRUCTED that a "deadly weapon or instrument" is one likely to produce death
or great bodily injury. It also includes any other object that is capable of being used in a deadly or
dangerous manner if the person intends to use it as a weapon.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.~

If your unanimous verdict is that the defendant is not guilty of aggravated assault, you
must acquit him of that charge. In that event, you must next consider the included offense of
assault.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO. /

9

In order for the defendant to be guilty of Assault, the state must prove each of the
following:
1. On or about June 21, 201a,..
2. in the state of Idaho
3. the defendant Russell Passons committed an assault
4. upon Matthew Erlandson
If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

1..V

In order for the defendant to be guilty of Assault, the state must prove each of the
following:
1. On or about June 21, 2013'
2. in the state of Idaho
3. the defendant Russell Passons committed an assault
4. upon Vincent Killian
If any of the above has not been proven beyond a reasonable doubt, you must find
the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

ll..J_

YOU ARE INSTRUCTED that the essential elements in Count Ill of the crime of BURGLARY, with
which the defendant is charged are:
1.

That on or about the 21 st day of June, 2012;

2.

In the state of Idaho;

3.

The defendant, RUSSELL ALLEN PASSON$, entered a building, to wit Wal Mart/Post Falls and;

4.

At the time entry was made, the defendant had the specific intent to commit the crime of
theft.

If any of the above has not been proven beyond a reasonable doubt, then you must find the
defendant not guilty. If each of the above has been proven beyond a reasonable doubt, you must find
the defendant guilty.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

?. 2.

To prove that the defendant intended to commit a theft inside the store, the State is not
required to prove that there was anything of value inside, nor must it prove that the defendant
knew there was anything of value inside. Likewise, the State is not required to prove that the
defendant actually stole or attempted to steal anything. The State need only prove that when
the defendant entered the store the defendant intended to steal anything inside that the
defendant might desire to take.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

2.3

The manner or method of entry is not an essential element of the crime of
burglary. An entry can occur without the use of force or the breaking of anything.
The intent to commit the crime of theft must have existed at the time of entry.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO. 2... 'i
Each count charges a separate and distinct offense. You must decide each count
separately on the evidence and the law that applies to it, uninfluenced by your decision as
to any other count. The defendant may be found guilty or not guilty on either or both of
the offenses charged.
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INSTRUCTION NO.

25

It is alleged that the crime charged was committed "on or about" a certain date. If
you find the crime was committed, the proof need not show that it was committed on that
precise date.

·.\.·
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INSTRUCTION NO.

2b

In every crime or public offense there must exist a union or joint operation of act and
intent.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

2.]

A defendant in a criminal trial has a constitutional right not to be compelled to testify.
The decision whether to testify is left to the defendant, acting with the advice and
assistance of the defendant's lawyer. You must not draw any inference of guilt from the
fact that the defendant does not testify, nor should this fact be discussed by you or enter
into your deliberations in any way.

RUSSELL ALLEN PASSONS
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INSTRUCTION NO.

1g

As members of the jury it is your duty to decide what the facts are and to apply
those facts to the law that I have given you. You are to decide the facts from all the
evidence presented in the case.
The evidence you are to consider consists of:
1.

sworn testimony of witnesses;

2.

exhibits which have been admitted into evidence; and

3.

any facts to which the parties have stipulated.

Certain things you have heard or seen are not evidence, including:
1.

arguments and statements by lawyers.

The lawyers are not witnesses.

What they say in their opening statements, closing arguments and at other
times is included to help you interpret the evidence, but is not evidence. If
the facts as you remember them differ from the way the lawyers have stated
them, follow your memory;
2.

testimony that has been excluded or stricken, or which you have been
instructed to disregard;

3.

anything you may have seen or heard when the court was not in session.

In deciding the facts of this case, you will have to decide which witnesses to believe
and which witnesses not to believe. You may believe anything a witness says or only part
of it or none of it. In making your decision, you may take into account a number of factors
including the following:
1.

Was the witness able to see, or hear, or know the things about which that

witness testified?
2. How well was the witness able to recall and describe those things?
3. What was the witness's manner while testifying?
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4.

Did the witness have an interest in the outcome of this case or any bias or

prejudice concerning any party or any matter involved in the case?
5.

How reasonable was the witness's testimony considered in light of all the

evidence in the case?
6. Was the witness's testimony contradicted by what that witness has said or done
at another time, or by the testimony of other witnesses or by other evidence?
In deciding whether or not to believe a witness, keep in mind that people sometimes
forget things. You need to consider therefore whether a contradiction is an innocent lapse
of memory or an intentional falsehood, and that may depend on whether it has to do with
an important fact or with only a small detail.
The weight of the evidence presented by each side does not necessarily depend on
the number of witnesses testifying on one side or the other. You must consider all the
evidence in the case, and you may decide that the testimony of a smaller number of
witnesses on one side has greater weight than that of a larger number on the other.
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INSTRUCTION NO.

2.9

I have outlined for you the rules of law applicable to this case and have told you of
some of the matters which you may consider in weighing the evidence to determine the
facts. In a few minutes counsel will present their closing remarks to you, and then you will
retire to the jury room for your deliberations.
The arguments and statements of the attorneys are not evidence. If you remember
the facts differently from the way the attorneys have stated them, you should base your
decision on what you remember.
The attitude and conduct of jurors at the beginning of your deliberations are
important. It is rarely productive at the outset for you to make an emphatic expression of
your opinion on the case or to state how you intend to vote. When you do that at the
beginning, your sense of pride may be aroused, and you may hesitate to change your
position even if shown that it is wrong. Remember that you are not partisans or advocates,
but are judges. For you, as for me, there can be no triumph except in the ascertainment
and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before
making your individual decisions. You may fully and fairly discuss among yourselves all of
the evidence you have seen and heard in this courtroom about this case, together with the
law that relates to this case as contained in these instructions.
During your deliberations, you each have a right to re-examine your own views and
change your opinion. You should only do so if you are convinced by fair and honest
discussion that your original opinion was incorrect based upon the evidence the jury saw
and heard during the trial and the law as given you in these instructions.
Consult with one another.

Consider each other's views, and deliberate with the

objective of reaching an agreement, if you can do so without disturbing your individual
RUSSELL ALLEN PASSONS
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judgment. Each of you must decide this case for yourself; but you should do so only after a
discussion and consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or
effect of evidence or as to the innocence or guilt of the defendant because the majority of
the jury feels otherwise or for the purpose of returning a unanimous verdict.
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INSTRUCTION NO.

JO

You have been instructed as to all the rules of law that may be necessary for you to
reach a verdict.

Whether some of the instructions apply will depend upon your

determination of the facts. You will disregard any instruction which applies to a state of
facts which you determine does not exist. You must not conclude from the fact that an
instruction has been given that the Court is expressing any opinion as to the facts.
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INSTRUCTION NO . .3.J_

Upon retiring to the jury room, select one of you as a presiding juror, who will
preside over your deliberations. It is that person's duty to see that discussion is orderly;
that the issues submitted for your decision are fully and fairly discussed; and that every
juror has a chance to express himself or herself upon each question.
In this case, your verdict must be unanimous. When you all arrive at a verdict, the
presiding juror will sign it and you will return it into open court.
Your verdict in this case cannot be arrived at by chance, by lot, or by compromise.
If, after considering all of the instructions in their entirety, and after having fully
discussed the evidence before you, the jury determines that it is necessary to
communicate with me, you may send a note by the bailiff. You are not to reveal to me or
anyone else how the jury stands until you have reached a verdict or unless you are
instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to you
with these instructions.

RUSSELL ALLEN PASSONS
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

)
)

Plaintiff,

Case No. CR 2012-11152

)
)
)

vs.

VERDICT

)
RUSSEL ALLEN PASSONS,)
)
Defendant.

)

We, the Jury, unanimously find the defendant, Russel Allen Passons:
Count I Aggravated Assault

(MARK ONLY ONE OF THE FOLLOWING Count I VERDICTS)

----=-- NOT GUILTY
,.../

of Aggravated Assault.
GUilTY of Aggravated Assault.

- - - - GUILTY

of Assault.
Count II Aggravated Assault

(MARK ONLY ONE OF THE FOLLOWING Count II VERDICTS)
_ _ _ _ NOT GUILTY of Aggravated Assault.
_ _ _ _ GUilTY of Aggravated Assault.
- - - - GUilTY of Assault.
Count Ill Burglary

(MARK ONLY ONE OF THE FOLLOWING Count Ill VERDICTS)
_ _ _ _ NOT GUilTY of Burglary.
_ _-/~_GUILTY of Burglary.
Datedthis

~q~ayofJanvary

,20flL.

~

~Presiding Officer

VERDICT PAGE #1
RUSSELL ALLEN PASSONS
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M.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

CRF{Ji/d-J//(9

Case No.

ORDER FOR EVALUATION(S)
AND SETTING SENTENCING
In Custody
Phone_ _ _ _ _ _ _ _ _ _ __
DOB_ _ _ _ _ _ _ _ _ __

[}(1 Yes (tNo

Transport for PSI/Eval authorized

been found guilty by jury trial

hat n t later than the next business da after the date of this order ou must h sicall
report to Probation & Parole, 202 Anton, Coeur d'Alene, Idaho (208/769-1444) and comply with conditions of
the presentence investigation. The presentence report is due seven (7) days prior to the sentencing hearing.
IT IS FURTHER ORDERED that your continued release is conditioned upon your making and keeping all
appointments with Probation & Parole, complying with all conditions of the presentence investigator, and
obtaining any or all of the following evaluations. You must obtain any evaluation checked below.
Substance Abuse Evaluation ......... [ ] } Pursuant to I.C. 19-2524, to be paid for by
_ _ _ Mental Health Evaluation ............... [ ]
Psychosexual Evaluation

the Dept. of Health & Welfare subject to
reimbursement by the defendant.d.)

YOU ARE ORDE_R_E_D-to appear for sentenc·

DATED this

o/

day of

,

203

'-{? m.

atc3

-"'-.;;;~..:::L..l-/,-'-~~::L'-__
-

...J.:<~~-f-..c.~!!!!!!!!!~~4~1o!!i·!!l!M,....,,t._

I hereby certify that on
were delivered in co
Defense Attorney: _

_,_........,,~--.._,_,_--..........___,,_.,____

Defendant
Probation & Parole: _

_,l"""'--.--f+-J_+---------

Q Interoffice

Q Faxed _ _ _ __

Q Interoffice

Q Mailed - address above

Q Interoffice

~

Prosecuting Attorney:_V_e/,_._i
..........llJ....~ - ~ - - - - Health and Welfare

C

Other: _ _ _ _ _ _ _" " - - - - - - - -

RUSSELL ALLEN PASSONS
ORDER FOR EVALUATION($) AND SETTING SENTENCING
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
)
Plaintiff,
)
vs.
)
)
RUSSEL ALLEN PASSONS,
)
)
Defendant.
)
_ _ _ _ _ _ _ _ _)

CASE NO. CR-12-11152
RULING ON EXHIBITS

This case came before the court for trial before a jury on January 28 and
29, 2013. The jutf rendered a verdict of guilty on; chargei of Aggravated
Assault and Burglary; thereafter; the def~n<lant waived his right to a jury trial
on the determination of the alleged enhancement for allegatio_ns of being a
persistent violator pursuant to I.C. § 19-2514. In support of the allegation the
State offered several exhibits. The court admitted plaintiffs exhibit # 10 over
the defendant's objection however reserved ruling on plaintifrs exhibits #6, #7,
#8, and #9.
Exhibits'#6, !7/8, ·and 9 ·were ·offe~ed by-tne'Sfate td·'pr6ve the·-pribr felony
convictions alleged in Part III of the . inforntaiiOn. Each exhibit is a packet of

RULING ON EXHIBITS .
RUSSELL ALLEN PASSONS
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documents offered under seal from the State of California Department of
Corrections and Rehabilitation. The defendant has challenged the admissibility
based upon relevancy, foundation, authentication and hearsay and citing the
provisions of Title 9 of the Idaho Code.
Each packet contains two attestations under seal. The first is offered by
Karen Elliot, Correctional Case Records Administrator that sets forth the
following:
This is to certify that the Secretary of the Department of Corrections
and Rehabilitation, is the official legal custodian of the records of
prisoners committed to the California State Prisons and that the said
Secretary has authorized the undersigned as Correctional Case
Records Administrator of the California Department of Corrections and
Rehabilitation to certify on his behalf the criminal records of persons
who have served sentences in California State Prisons.
I further certify that the copy of the commitments attached is a true
and correct copy of the original in my custody, as required by law

The second is offered by Debra Bowen, Secretary of State by a Deputy
Secretary of State and provides the following:
I, Debra Bowen, Secretary of State of the State of California, do hereby
certify that Martin Hoshino is now and has been since the 12th day of
November, 2012, Secretary of the Department of Corrections and
Rehabilitation, a public office of the State of California not
appertaining to a court, and that the said Martin Hoshino is the person
in charge of, and the keeper of the books and records of the said
Department of Corrections and Rehabilitation, and that the attestation
of Martin Hoshino by Karen Elliot is in due form and that said person
is a proper officer to make the said attestation.
Witness my signature and the Great Seal of the State of California this
5 th day of December 2012.

The provisions of I.C. § 9-101(6) allow the court to take judicial notice of the
seal of the State of California. Under § 9-312 a judicial record of a state may
be proved by the attestation of the clerk and the seal of the court annexed, if
RULING ON EXHIBITS
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there be a clerk and seal, together with a certificate of the chief judge or
presiding magistrate, that the attestation is in due form. I.C. § 9-315(7)
provides for proof of other official documents from another state by a copy,
certified by the legal keeper thereof, in such a manner that the court is
satisfied that the document is, in all likelihood, a copy of an official document
from another state.
Under the

general prov1s1ons of I.R.E.

901

the

requirement

of

authentication or identification as a condition precedent to admissibility 1s
satisfied by evidence sufficient to support a finding that the matter in question
is what its proponent claims. I.R.E. 901 (b) (7) provides for the selfauthentication of public records or reports as follows:
Evidence that a writing authorized by law to be recorded or filed and in
fact recorded or filed in a public office, or a purported public record,
report, statement or data compilation, in any form, is from the public
office where items of this nature are kept.

I.R.E. 90l(b) (10) also recognizes any method provided by rule or by a
statute.

I.R.E. 803 sets forth applicable hearsay exceptions. I.R.E. 803 (8) sets
forth the public records exception and 803 (22) allows hearsay evidence of a
final judgment of a person guilty of a crime punishable by death or
imprisonment in excess of one year.
In order for evidence to be admitted it must be relevant.

Relevant

evidence means evidence that has a tendency to make the existence of any fact
that is of consequence to the determination of the action more probable than it

RULING ON EXHIBITS
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would be without the evidence. I.C. § 19-2514 provides for an enhanced
penalty for any person convicted for the third time of the commission of a
felony. A felony is defined in Idaho under I.C. § 18-111 as any crime
punishable by death or by imprisonment in the state prison. Mr. Passons was
found guilty by the jury of felony crimes and the State has pursued the
enhancement charged under Part III of the information pursuant to I.C. § 192514. Any evidence offered by the State to establish that Mr. Passons has two
prior felony convictions would clearly be relevant. Additionally evidence of a
felony conviction is an exception to the hearsay rule.
Since a felony conviction is a matter of judicial determination it is
axiomatic that relevance and foundation necessitate a connection between the
named defendant and the record of conviction. Plaintiffs exhibit # 10 was
admitted for the purpose of establishing the defendant's identity as Russell
Passons with a date of birth of

he Information charges the

defendant under the name of Russell Allen Passons, however no evidence was
offered at trial establishing the middle name of Allen. Exhibit # 6, are records
regarding Russell Alan Passons.

Exhibit # 7 and #8 are records regarding

Russell Allen Passons and exhibit # 9 are records regarding Russell William
Passons.
In plaintiffs exhibit #6 the middle name Alan is reflected in some of the
documents and the name Allen in others. The offender number B-95725 is
reflected consistently in all the documents contained within the exhibit. The
exhibit includes an abstract of a judgment, under the name Russell Alan
RULING ON EXHIBITS
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Passons, for burglary in Orange County, California on July 14, 1978 resulting
in a sentence of 1 1/3 years committing him to State Prison. A second abstract
of judgment, under the name Russell Allen Passons, shows a conviction for
burglary, 2 nd on September 7, 1979 in Kern County, California resulting in a
sentence of 1 1 / 3 years committing him to the State Prison. The exhibit does
not provide a date of birth but does include two file photos which clearly
resemble the defendant appearing in court.
Exhibit # 7 includes an abstract of judgment with a conviction for Esc.
Fm. Jail/felony on May 30, 1986 and Take/Dr. veh w/o consent on March 19,
1986. This exhibit does not include a date of birth or a photo. Some of the
documents are illegible and a Movement History and Commitment Data
printout provided are difficult to interpret.
Exhibit# 8 includes an Abstract of Judgment-Prison Commitment from
Mendocino County, California reflecting convictions for First-Degree Robbery,
Burglary in the First Degree, Theft of a Vehicle and Burglary in the Second
Degree. The conviction date is February 18, 1993 on all four charges. This
exhibit does not include a date of birth but does include two booking photos
that clearly resemble the defendant as he appeared in court.
Exhibit# 9 includes an Abstract of Judgment-Prison Commitment from
San Bernardino, California for three convictions on January 16, 2004. These
include Possess/Manuf/Se and two counts of Carry Any Dirk. The time
imposed for count one is four years and counts two and three are for one year
and four months each. This exhibit includes a fingerprint card with a date of
RULING ON EXHIBITS
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birth reflected as November 1, 1959 and also includes a photo that clearly
resembles the defendant as he appeared in court.
The court has recited the various rules and statutes applicable to the
admissibility of public records offered to establish a prior judgment of a felony
conviction. I.C. § 9-312 does not apply since the state has not offered a judicial
record in the form provided by the statute.

The state has not provided the

court with a judgment from the California court but rather an abstract of a
judgment maintained by the California Department of Corrections. The statute,
however, is not the exclusive manner in which the state may offer evidence of a
prior felony conviction.
The attestations that are set forth in each of the exhibits appear to be in
compliance with the provisions of LC. § 9-315 (7) and I.RE. 901 (b) (7). The
attestation establishes records maintained by a public office of the state of
California relating to criminal records of persons who have served sentences in
California State Prisons. The self-authentication of these records is established
to the satisfaction of the court.
Establishing an exhibit as authentic does not necessarily render the
document admissible. The official California records must still establish a
relevant connection to the defendant.

Exhibit # 7 simply provides a name

without any further identifying information; therefore the exhibit is refused.
Exhibits # 6, #8 and #9 each have various defects that may impact the weight.
of the evidence; however, there is sufficient connection to the accused reflected
in each public record to satisfy admissibility.
RULING ON EXHIBITS
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Based upon the foregoing Exhibit # 6, #8 and # 9 are admitted. It is
hereby ordered that final argument upon the enhancement provisions under

100

/)

,i:::

Part III shall be presented at~o'clock ':1._m. on the _J_l day of February,
2013.
Dated this 4 th day of February, 2013

tjLV~1'Ld~
John Patrick Luster
District Judge
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I hereby certify that on the 4th day of February, 2013, a true and correct copy of the foregoing RULING
ON EXHIBITS was delivered via fax to:
Mr. Art VerHaren
Kootenai County PA
FAX 446-1833

CLIFFORD T. HAYES, Clerk of the
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'15/2013

Description CR 2012-11152 Passons, Russell Allen 20130215 Court Trial En
Judge John Patrick Luster
Clerk Kathy Booth
Court Reporter Keri Veare
PA Donna Gardner
DA Brad Chapman

Date II 2115/2013

Time

I

Speaker

II

Location

I

Note
Calls case - PA Gardner, DA Chapman present for court trial - for
part 3 following jury trial for part 1 with a guilty jury verdict. Part 2
the court made a finding that it was found. The court made a
written ruling as to admission of exhibits for Part 3

11:32:25AM
J

dditional evidence or testimony
don't intend to present evidence with respect to Part 3

s the financial statement one of the admitted exhibits?
- that was admitted in court and not taken under advisem
11:35:56 AM

DA

The Court having admitted the financial statement and order was
submitted by Def to exercise his 6th amendment right. I note, it's
too late because it's been admitted, but there is a bill pending in
the legislature now that would preclude the use of the financial
statement and order in such a fashion such as this. They want to
clarify that except in very limited circumstances the use of
documents such as this will be statutorily forbidden.

J

Comments - I'm sure the state has equal frustration with the state
of California. The records they received were not judicial but
abstract records from the department of corrections. I don't know
if we're getting to the point where we're so concerned about
privacy and identification that we are even redacting from public
records information re: social security number and perhaps other
identifying information. The documents were confusing to say the
least. Photos were helpful. The court was able to make a
connection with admitted exhibits and a person who has at least 2
prior felony convictions in the state of California. The financial
statement identifies defendant as Russell Passons and 6, 8 9
identify a Russell Passons with charges resulting in imprisonment.
That concludes the presentation. Sentencing has been set and
PSI ordered.

DA

Which ones did the court find?

11 :38:06 AM

11 :42:07 AM
11:42:37AM

~

I

RUSSELL ALLEN PASSONS

IEX #6 established Burglary in CA 5/16/79 sentence - Ex #8
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'15/2013

established the prior felonies in the information judgment dates
3/1993. The state alleged March 18, 1993 - there is a discrepancy
between dates alleged and dates of the convictions but the
allegations are established. EX #9 provided us with a different
middle name but a very remarkable likeness - defendant has
aged well - that reflected an abstract of convictions dated
1/12/2004. These don't seem to correspond with the information
at all. EX #8 the court has addressed EX #6 establishes a
burglary conviction - state of California Orange County 7/14/1978
date of conviction. That doesn't appear to be a conviction as
alleged:-1hereis-aburglary2nd-degree-also-contained-inE-x--s---date of conviction Sept 7, 1979.
I'm going to change my ruling on the whole matter. If the state of
Idaho is going to charge him as a persistent violator it's incumbent
on the state to bring the information forward. I have allegations
with dates that simply don't square up with abstracts of judgment
or judgments that we should be able to secure. The middle names
are different - the photos are fairly consistent. In order to establish
part 3 beyond a reasonable doubt the quality should be adequate.
I'm reasonably adequate that defendant has a multiplicity of felony
convictions the state has not been able to square them up.
Defendant is entitled to confront that he is confused of and there
is significant distinction between that alleged and that attempted
to be proven.

J

DA to submit an order.

I 11 :50:49 AM I
I 11 :50:50 AM I End

I
I
Produced by FTR Gold™
www. fortherecord. com
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FAX 4461702 KC PUBLIC DEFENDER

ooo

Luster

~

001/001

J. Bradford Chapman, Sr. Staff Attorney
The Law Office of the Public Defender of Kootenai County
PO Box 9000
Coeur d'Alene, Idaho 83816
Phone: (208) 446-1700; Fax: (208) 446-1701
Bar Number: 5101

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff,

V.
RUSSELL ALLEN PASSONS,
Defendant.

CASE NUMBER

CR-12-0011152

Fel
JUDGMENT OF ACQUITTAL

)
)

---------------

Tbis matter came before the Court of February 15, 2013, for court trial of the allegations
of Part ill of the Information of record herein.
Now, therefore, on the grounds and for the reasons set forth in open court, the Court
determines that Mr. Passons is not guilty of Part ill of the Information, Persistent Violator.
ORDERED this

I 3 -;-1---

day of February, 2013.

Vc:tjccx°'--7\_

,~o-L

JOHN P. LUSTER
DISTRICT JUDGE

CLERK'S CERTIFICATE OF SERVICE

rved by placing a copy of

JUDGMENT OF ACQUITTAL
RUSSELL ALLEN PASSONS
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NIXON LAW OFFICE

2087854702

1aJ 001/002

IJM.r•o,JN8rcHA,/ss
ra, · ,
;;rr,lY
2813 lfAR:tl PH

J, Bradford Chaprnan, Sr, Staff Attorney

Office of the Kootenai County Public Defender
PO Box 9000
Coeur d'Alene, Idaho 83816

3: fJ

:!:!~Y,

Phone: (208) 446~1700; Fax: (208) 446. 1701
BarNwnber: 5101

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
)
)
)

STATE OF IDAHO,

Plaintiff,

v.

CASE NUMBER

CR-1.2 ..0O1ns2
Fel

)
)
)

RUSSELL ALLEN PASSONS,

SUBSTITUTION OF COUNSEL

)
)

______

)
)

Defendant.

-~----_...;,.

NOTICE IS HEREBY GNENthatthe defendant1s attorney ofrecord is hereby changed, the
withdrawing attorney is J. BRADFORD CHAPMAN, SR. STAFF ATTORNEY, andnewattoniey

and substitutiott ofrecord & JEJJ NIXON, Conflict. Puhlk Defender, whose address is 409 Coeur
d'Alene A.venue, PO Box 1560, Coeur d'Alene, ID 83816-1560.

You are hereby notified that any process to be served on the above named defendant shall be
served upon JED NIXON, Attorney at Law.
DATED this

~/

day of March, 2013.

OFFICE OF THE KOOTENAI
COUNTY PUBLIC DEFENDER

~~

,('

BY:

J ~ ~ R D CHAPMAN

WITHDRAWING ATTORNEY

SUBSTITUTION OF COUNSEL

I I

,o

.......

•

•

.. .,.

1111,

•

•

-·-·

·-

, , . , , _ _ .., _ _ _ _ •

, . - · · ' ' ,_,. __ ,

RUSSELL ALLEN PASSONS

•

. , ... _

---····· ••
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~

002/004

li]002/002

DATED t h i s ~ day of Maroh, 2013.

CERTIFICATE OF DELIVERY

I hereby certify that a true and co:crect co~yhc foregoing was personally served by placing
a copy of the same as indicated below on the
day of March, 2013, addressed to:

~_91:enai County Prosecutor FAX 446-1833
L., Via Fax
Interoffice Mail

SUBSTITUTION OF COUNSEL

•

• ··-·-

... ,.,.,,111,,,1,, . . . . . . . . . . . . ,

RUSSELL ALLEN PASSONS

Paga 2

, .....,,,,.,, ................ ,., ........ ,,.,, .... ,,.,_, __ .,,,
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@001/004

l4 Cf

STATE"Of,OA~O
COUNTY Or KOOTENA1} 55
FILED:
.

2013 MAR 25 AH 8: 29

~

,cl;!
~

JEDK.NDCON
CONFLICT PUBLIC DEFENDER
409 Coeur d'Alene Avenue
P.O. Box 1560
Coeur d'Alene, Idaho 83816~1S60
Telephone: (208) 667-4655
FAX:
{208) 76S-4702
ISBN: 6598
Attorney for Defendant.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

)
)

Plaintiff,

) CASE NO.: CR-12-0011152
)

vs.

) MOTION TO CONTINUE
)
)

RUSSELL ALLEN PASSONS,

)

------------Defendant.

)

COMES NOW the Defendant, RUSSELL ALLEN PASSONS, by and through his attorney
of record, JED K. NIXON, CONFLICT PUBLIC DEFENDER, and hereby respectfully requests

this Court for an Order continuing the Sentencing Hearing scheduled herein on March, 25, 2013 at
3:00PM.
This Motion is made upon the grounds and for the reason the Defendant's attomey was
assiilled this matter last week and needs more time to review the Defendant's file. Additionally, the

Defendant's PSI was not received with the file from the Public Defender's office and counsel has
not had time to review said document with the Defendant.
RUSSELLTO
ALLEN
PASSONS
MOTION
CONTINUE
SENTENCING

1
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HIXOH LAW OFFICE

2087654702

-t

KCCOURT

~

002/004

DATED this l<"'~ay ofMarch, 2013.
No objection ~er conversation on 03/22/13
ARTHUR VERHAREN

KOOTENAI COUNTY PROSECUTOR

CERTIFlCATE OF SERVICE
I HEREBY CERTIFY on the ~day of March, 2013, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

KOOTENAI COUNTY PROSECUTOR

fA

Facsimile (208) 446-1833

ARTHUR VER.HAREN

RUSSELL ALLEN PASSONS

MOTION TO CONTINUE SENTE~CJNG

2
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Description CR 2012-11152 Passons, Russell Allen 20130325 Sentencing
Judge John Patrick Luster
Clerk Kathy Booth
Court Reporter Keri Veare
PA Donna Gardner
DA Jed Nixon

· Location

Date

Note

Time
03:23:00 PM J

Calls case - PA Gardner, DA Nixon present with defendant - in
custody - for sentencing

03:23:14 PM

I just received the file and the PSI. I've not had an opportunity to
review or go over with my client. Motion to continue

DA

No objection
How much time
I may need to request evaluations
I'll give you expedited date of April 12, 2013 8:00 am If
evaluations need to be done we may need to bump that back
further.

Produced by FTR Gold™
www. fortherecord. com
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)
)

Plaintiff,

) CASE NO.: CR 12-0011152
)

vs.

) ORDER TO CONTINUE

RUSSDELL ALLEN PASSONS,

_____________
Defendant.

)
)
)
))

BASED UPON the Defendant's Motion to Continue with no objection from the State, the

records and files herein. and for good cause appearing,

NOW mEREFORE:
IT IS HEREBY ORDERED the Sentencing scheduled for the 25TH day of March, 2013, at
3:00PM, be continued and regularly reset by the Court,

RUSSELL ALLEN PASSONS

ORDER TO CONTINUE
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DATED this

2f'3

HIXON LAW OFFICE

~

KCCOURT

~

004/004

+..,_
day of March, 2013.

Q,.e_
P±1dkr
JUDGE JOHN P. LUSTER
CLERK'S CERTIFICATE OF SERVICE

qCj

I HEREBY CERTIFY on the
day of March, 2013, I caused to be served a true and
correct copy of the foregoing d o c ~ the method indicated below, and addressed to the
following:

Facsimile 208-765-4702

JBDK.NIXON

NIXON LAW OFFICE
PO BOX 1560
COEUR D'ALENE, ID 83816-1560

Facsimile 208-4 6-1833

KOOTENAI COUNTY PROSECUTOR

RUSSELL ALLEN PASSONS

ORDER TO CONTINUE

2
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Description CR 2012-11152 Passons, Russell Allen 20130412 Sentencing

Judge John Patrick Luster
Clerk Kathy Booth
Court Reporter Keri Veare
PA Eileen McGovern
DA Jed Nixon
Date 4/12/2013
II -- ------ -- - ------ ---- --------

------- -------

Time

Location
- -

------- - - - - -------

Speaker

Note

08: 15:32 AM J

Calls case - PA McGovern, DA Nixon present with defendantin custody - fro sentencing

08:16:07 AM

PA

Ready - I understand this will be a stipulated request for
continuance

08:16:20AM

IDA

filed a request for evaluation per 19-2524 yesterday-we
I_We
request a continuance
CONTINUE SENTENCING TO JUNE 3, 2013 3:00 PM

DA

We request both mental health and substance abuse
evaluation

J

So ordered

End
Produced by FTR Gold™
www.fortherecord.com

RUSSELL ALLEN PASSONS

41288

311 of 341

file://R:\LogNotes - HTML\District\Criminal\Luster\CR 2012-11152 Passons, Russell Alie... 4/12/2013

---------------

-

State of Idaho
County of
Fil-..:t'----'-':ll-f/b~,-.,...4----,f---P,__,..,:-,,=.___,,,/--,

/

;

. At
CL~~~s:c-;~~
BY:::rt---:::1--~:::::=:;b"~.o,....,c..:,,._.LJ
D puty

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT ·
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

_____

--o

Plaintiff,

)

Defendant.
_ _,

)
)
)
)
)

_,

-6~08-ne

to:

Id-!/)@

ORDER FOR EVALUATION(S)
AND SETTING SENTENCING

J]
~

In Custody

l

The above naied defendant having - [

CRF

Case No.

Yes - Transport for PSI/Eval authorized

]Nol) l Je,V'e

] pied guilty in this matter, [

IT IS ORDERE~ l a t , , ~ ~ " ~

] been found guilty by jury trial

aae eo:ler
of l~is

ygu m11st pbysically

report to Probatiofl & Parole; 202 Anton, Coeur d'Alene, Idaho {208/769 14'44) and comply with co11ditio11s of
the presontence i11vestigatien. Th~ prosontonoe

Fe(:)Oi l

is doe seven (Y) days prior to the sentencing hearing.

IT IS FURTHER ORDERED that your continued release is conditioned upon your making and keeping all
appointments with Probation & Parole, complying with all conditions of the presentence investigator, and
obtaining any o r ~ ~ollowing evaluations. You must obtain any evaluation checked below.
Substance Abuse Evaluation ........~Pursuant to I.C. 19-2524, to be paid for by
.

Mental Health Evaluation .......... .':~4he Dept. of Health & Welfare subject to

_ _ _ Psychosexual Evaluation

reimbursement by the defendanCJU

Domestic Violence Evaluation

YOU ARE ORDERED ! ~ o r sentencl
DATED this

on

_

----.~::Vl-~......__.'----lr;:--~-'

/ ~

.;:;:;::

~ at U

day of -f-7f~cr-...,._.'=="~-

Health and Welfare

O Mailed

Other: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

0 In Court
,.

O m.

I

_.. , - ·1/,.

/

RUSSELL ALLEN PASSONS
ORDER FOR EVALUATION(S) AND SETTING SENTENCING

41288

312 of 341
DC 010 Rev. 7-09

Log of lK-COURTROOMl c

''3/2013

Page 1 of 2

Description CR 2012-11152 Passons, Russell Allen 20130603 Sentencing

I

Judge Rich Christensen
Clerk Kathy Booth
Court Reporter Keri Veare

~,[\

PA Art Verharen
DA Jed Nixon

Date 16/3/20131
--

Time

------

lG'i(couRJRd'QrvM- "'-J

Location

- - - - - - -- - - -

-

-

-----

---~

----

/
------------

Note

lspeakerl

03:01:21 PM
03:17:04 PM

J

Calls case - PA VerHaren, DA Nixon present with defendant - in
custody - for sentencing

03:18:23 PM

PA

Provides correction to PSI

03:19:12 PM

DA

Provides corrections to PSI

03:22:44 PM

PNDA

No witnesses

PA

There are 2 counts of aggravated assault and burglary. There is an
enhancement of the aggravated assault charges. The knife was
used with 2 people but you can't use the enhancement with both
counts. You should consider the facts of the case. There is a
burglary with violence. He has a very long criminal history. I think
you should consider 10 fixed on burglary, 5 fixed on aggravated
assault and the 2nd 20 years with 10 fixed.

03:22:51 PM

:26:5
03:26:51 PM

DA

RUSSELL ALLEN PASSONS

I was not counsel at the trial. PA sat through the jury trial. What
appears to me is that we have essentially a shop lifting case that in
Kootenai County turned to a Burglary and that he had a knife that
was used to threaten Wal-Mart employees. Defendant contends he
had a rather large key ring that had a carabineer that appeared to
be a knife. He feels he is not guilty of the Aggravated Battery but he
admits the shop lifting and knows that it is treated as a burglary in
Kootenai County. He had a debit card on him that he could have
used to pay for it. He was not clean and sober and resorted to his
criminal thinking. He recognizes it is terribly dumb. He wants me to
make it clear to the court that this is a simple shop lifting that went
bad. He appears to be a hardened criminal by looking at the PSI.
He tells me he takes responsibility for his actions and knows why
he is here for today. He asks the court for some sort of treatment
either locally or through the retained jurisdiction program. When he
was going through the system in California there was not the
opportunity to get treatment. He has no ties to the state of Idaho.
He may have charges in Montana. I see little reason why the tax
payers of Idaho have to pay to house him for 5- 20 years. He is a
41288
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tribal member and we've made some efforts at getting him reenrolled so he can get treatment funds. We don't have the funding
ready now. If the court has a desire to consider that alternative we
could keep him incarcerated for a period of time and continue the
matter to determine treatment funds provided by the tribe. I ask the
court to consider a withheld judgment. He's spent over 40 years of
his life incarcerated in one way or another. I ask the court to
consider a retained jurisdiction. He's willing to do a retained
jurisdiction and show the court that he can be successful.
----- - ---- -- - -- ------- --+do-agreethat-thesentences-should-rnn-concurrent'"fhe-mental- health evaluation clearly indicates my client needs treatment.
03:38:16 PM
Def

I 03:40:20 PM IDA
03:40:41 PM

J

Comments I was passing through and made a tremendous
mistake. I did 40 years in prison and it did nothing for me. I was
drunk and made a brain fart. I had no knife. It was a silver
carabineer. I'm 53 and 6-7 years is a life sentence. I'm not dumb. I
know I need treatment. I have issues with prison gangs. I believe
it's in the PSI.
There is no reason not to proceed to imposition of sentence
GUilTY ON JURY VERDICTS - COUNT 1 AGGRAVATED
ASSAULT 5 YEARS ALL FIXED COUNT 2 - WITH
ENHANCEMENT-20 YEARS WITH 10 FIXED AND 10
INDETERMINATE COUNT 3 BURGLARY 10 YEARS WITH 5
FIXED AND 5 INDETERMINATE ALL CONCURRENT COURT
COSTS $440.50 NO PUBLIC DEFENDER FEES
titution
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO

)
)
)
)

vs.

Case No. CR 2012-11152

JUDGMENTANDSENTENCE

)

RUSSELL ALLEN PASSONS,
DOB
SS#

)
)
)

Defendant

)

On June 3, 2013, before the Honorable Rich Christensen, District Judge, you, RUSSELL

ALLEN P ASSONS, appeared for sentencing. Also appearing were Art VerHaren, Deputy Attorney
Prosecuting Attorney, and your lawyer Jed Nixon.
WHEREUPON, the Court reviewed the presentence report and the Court having ascertained
that you have had an opportunity to read the presentence report and review it with your lawyer, and
you having been given the opportunity to explain, correct or deny parts of the presentence report,
and having done so, and you having been given the opportunity to make a statement and having
done so, and recommendations having been made by counsel for the State, by your lawyer and by
yourself, and there being no legal reason given why judgment and sentence should not then be
pronounced, the Court did then pronounce its judgment and sentence as follows:

IT IS HEREBY ORDERED AND IT IS THE JUDGMENT OF THIS COURT that you,
RUSSELL ALLEN PASSONS, having been found guilty following trial by jury of the criminal
charge stated in Counts I, II and III of the Information on file herein as follows:

JUDGMENT AND SENTENCE: Page 1

RUSSELL ALLEN PASSONS
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COUNT I, AGGRAVATED ASSAULT, I.C. §18-901, §18-905, §19-2514, COUNT II,
AGGRAVATED ASSAULT, I.C. §18-901, §18-905, §19-2514 and COUNT III, BURGLARY,
I.C. §18-1401, §19-2514
IT IS ORDERED, ADJUDGED AND DECREED that on the charge of COUNT I,
AGGRAVATED ASSAULT, I.C. §18-901, §18-905, you are sentenced pursuant to Idaho Code§
19-2513 to the custody of the Idaho State Board of Corrections, to be held and incarcerated by said
Board in a suitable place for a fixed term of five (5) years.

IT IS ORDERED, ADJUDGED AND DECREED that on the charge of COUNT II,
AGGRAVATED ASSAULT, I.C. §18-901, §18-905, §19-2514, you are sentenced pursuant to
Idaho Code § 19-2513 to the custody of the Idaho State Board of Corrections, to be held and
incarcerated by said Board in a suitable place for a fixed term of ten (10) years followed by ten

(10) years indeterminate for a total unified sentence not to exceed twenty (20) years.
IT IS ORDERED, ADJUDGED AND DECREED that on the charge of COUNT III,
BURGLARY, I.C. §18-1401, you are sentenced pursuantto Idaho Code§ 19-2513 to the custody of
the Idaho State Board of Corrections, to be held and incarcerated by said Board in a suitable place
for a fixed term of five (5) years followed by five (5) years indeterminate for a total unified

sentence not to exceed ten (10) years.
Counts I, II and III shall run concurrent. You are remanded to the custody of the Department
of Corrections commencing June 3, 2013. Credit shall be given for time served.

IT IS FURTHER court costs and restitution are ordered as follows:
1.

Court fees and costs

$440.50

TOTAL

$440.50

NOTICE OF RIGHT TO APPEAL
YOU, RUSSELL ALLEN PASSONS, ARE HEREBY NOTIFIED that you have a right to
appeal this to the Idaho Supreme Court. Any notice of appeal must be filed within forty-two (42)
days of the entry of the written order in this matter.

YOU ARE FURTHER NOTIFIED that if you, RUSSELL ALLEN PASSONS are unable

JUDGMENT AND SENTENCE: Page 2
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to pay the costs of an appeal, you have the right to apply for leave to appeal in forma pauperis or to
apply for the appointment of counsel at public expense. If you have questions concerning your right
to appeal, you should consult you present lawyer.
ENTERED this

;;f'

day of'_V<.__:__~_11_--e,_,,-=-'------' 2013.

CERTIFICA,OF MAILIN /SERVICE
I hereby certify that on th~day of _--1-_..c....--,.---1-4~-,,,:....---' 2013, copies of the
foregoing Judgment and Sentencing Disposition were ailed, pos age prepaid, faxed, or sent by
interoffice mail to:

l

__:t_

1Yt;-{ ~? ,

Deputy Prosecuting Attorney for Kootenai County

5 _,

C>c3, , Defense Attorney

Defendant, _ _ _ _ _ _ _ _, c/o KCSO
CentralRecords@idoc.idaho.gov
_ _ Probation & Parole - Distl@idoc.idaho.gov
_)S__ Kootenai County Sheriffs Department 446-1407
_ _ Idaho Dept. of Transportation (via fax 208-334-8739)
_ _ Information Systems Department, Idaho Supreme Court, Supreme Court Building,
W. 451 State Street, Boise, ID 83720
CCD Sentencing Team - CCDSentencin Team a idoc.idaho. v

""K_ Idaho Department of Correction -

f-
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NIXON LAW OFFICE

STATE Of ICW()
COUNTY OF l(X)Tew
FllfD:

}ss

illi3 JUL 11 PH 3: 54
I

JEDK. NIXON
CONFLICT PUBLIC DEFENDER
409 Coeur d'Alene Avenue
P.O. Box 1560
Coeur d'Alene. ldaho 83 816-15 60
Telephone: (208} 667-46S5
FAX:
(208) 765--4 702
Idaho State Bar Number: 6S98
Attorney for Defendant/Appellant.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRIC' f OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO,

)

,,7..

) CASE NO.: CRF-2012-lllSt
PlaintifflRespondent,
VS,

RUSSELL PASSONS,
Defendant/Appellant.

)
)

)
)
)
)

MOTIONFORAPPOINTMENTOF
STATE APPELLATE PUBllC DEFENDER
IN DIRECT APPEAL; RET. \INING TRIAL
COUNSEL FOR RESIDUA], PURPOSES

)

_____________

)
)

COMES NOW, the above-named Defendant, RUSSELL PASSONS, l·y and through his
attorney of record, ,JED K. NIXON. CONFLICT PUBLIC DEFENDER, and hereby

respectfully requests the Court for an Order pursuant to Idaho Code §19-867, et seq., and Rule
13(b), (12} and (19) for its order appointing the State Appellate Public Dei:nder's Office to

represent the Appellant in all further proceedings. This motjon is broufiht

011

the grounds and

for the reasons the Defendant is currently being represented by a Conflict Public Defender,
MOTION FOR APPOIN'rMENT oa,•
STATE APPELLATE PUBLIC DEFENDER
IN DIRECT APPEAL: R.ETAININCi TRIAL
COUNSEL FOR RESIDUAL PURPOSES - I RUSSELL ALLEN PASSONS
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2087654702

~

NIXON LA\11 OFFICE

002/003

Kootenai County; the State Appellate Public Defender is authorized by statu1 e to represent the
Defendant in all felony appellate proceedings; and it is in the interest of justice for them to do so
in this case since the Defendant is indigent, and further proceedings on :his case will be
appealed.

DATED this

JJ..!.'-!ay of July, 2013.

Attorney for Defenc ant

MOTION FOR APPOJNTM.EN'f OF
STATE APPELLATE PUBLIC D&FENDER
IN DIRECT APPEAL: R.£'l'AINING TRIAL
COUNSEL FOR RESI0lJAL PURPOSES
- 2RUSSELL ALLEN PASSONS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY on this \"\i,r\day of July, 2013, l served a tru,: and correct copy
of the attached MOTION FOR APPOJNTMENT OF STATE APPELLATE PUBLIC
DEFENDER as indicated to the Parties as follows:
KOOTENAI COUNTY PROSECUTTNG ATTORNEY
P.O. BOX 9000
COEUR D'ALENE, ID 83816

FA}:: (208) 446-1833

STATE APPELLATE PUBLIC DEFENDER
3647 LAKE HARBOR LANE

FA>:: (208) 334-2985

BOlSE, ID 83703

LAWRENCE G. WASDEN
ATTORNEY GENERAL
P.O. BOX 83720
BOISE, ID 83720-0010

FA>:: (208) 854-8074

REPORTER FOR
DISTRICT JUDGE CHRISTENSEN,

l{eri

v~

FA}:: (208) 446-1119

MOTION FOR APPOINTMENT Of

STATE APPELLATE P\JDLlC DEFENDER
IN DIRll:CT APPEAL; RETAINING TIUAL
CO\JNStl. ltOR RESIDUAL PURPOSES
- 3RUSSELL ALLEN PASSONS

41288

320 of 341

07/17/2013 15:31 FAX

2087654702

NIXON LAW OFFICE

14)001/005

sTATI: OfOF~TDIAI
COJNTY NJVICJY"I
Alff;

}ss

Lul3 JUL 11 PH 3: 52

JEDK.NIXON
CONFLICT PU,BLIC DEFENDER
409 Coeur d'Alene Avenue
P.O. Box 1560 ! ,
Coeur d'Alene,[daho 83816-1560
Telephone: (208) 667-4655
FAX:
(208) 765-4702
Idaho State Bar N1.1mber: 6598

.,

Attorney for Defendant/Appellant.

IN THEI DISTRICT COURT OF THE FIRST JUDICIAL DISTRIC' r OF THE

ST~lE
,, OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF ID~O,
Plktiff/Respondent,
J

vs.

RUSSELL PASSONS,

)
)

~

CASE NO.: CR-12-11152

)
NOTICE OF APPEAL
)
)

)
· Defendant/Appellant.

TO:

)
)

rrHE ABOVE-NAMED PLAINTIFF, STATE OF IDAHO, KOOTENAI
tOlJNTY PROSECUTING ATTORNEY; AND THE CLEF.K OF THE
COURT, KOOTENAI COUNTY, IDAHO,

NOTICE IS HEREBY GIVEN THAT:
1.

The above-named Defendant/Appellant, RUSSELL PAS SONS, appeals against the
above-named Plaintiff/Respondent, STATE OF IDAHO, to the S· ipreme Court from

the[ finding of ''guilty•• by jury verdict on January 29, 2013 and the Judgment and
!

:Sez:tence entered against the Defendant on June 05, 2013, be£>re the Honorable
NOTlCE
~E.AL
RUSSELL OF
ALLEN
PASSONS

1
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Judge Rich Christensen, presiding.

2.

1l'he Party has a right to appeal to the Idaho Supreme Court, i: ursuant to Idaho
Appellate Rule l l(c)(l).

3.

The issues the Appellate intends to assert in his appeal incl lde, but are not
..

riec;essarily limited to:
A. The Judgment and Sentence are in violation of th,: Constitutions of

the United States and the State of Idaho.
B. Appellant's counsel was operating under an inc U"able conflict of
interest that fundamentally prevented him from pr lperly advocating
for Mr. Passons. Therefore, the Judgment and Se11tence violate Mr.
Passons· right to counsel as guaranteed by the cc,nstitutions of the
United States and the State ofidaho.
C. The evidence admitted at trial was insufficient to support the jury's
verdiot finding the Defendant guilty of Counts l, II, and ill, and

weapons enhancement.

D. Trial Judge Luster's denial of defense counsel's m >tions for mistrial.
E. The sentence as ordered by Judge Christensen. wl ich the Defendant

is appealing due to its excessive nature, thus i.1 violation of the
Constitutions of the United States and State of Id: tho.
4.

:Toe Appellant req1.1est the preparation of the entire reporter's sta 1dard transcript as

kiefined in Rule 2S l.A.R., and to also include the following, purs, tant to Rule 25 (b):

1.
S.

All Recorded Proceedings.

'The Appellant requests the following documents to be included i1, the clerk's record

NOTICE OF AP,PEAL

RUSSELL ALLEN PASSONS

1
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in addition to tho&e automatically included under Rule 28 I.A.:t: no additional

do~uments at this time. Defendant would reserve the right to hi .ve the Appellate
l

]Defense Counsel have opportunity to review the file and sut mit requests for

additional documents.
6.

The Defendant speGificaUy reserves the right for the State Appella1 e Public Defender
to review the record and am.end this Notice of Appeal and other n,,cessary filings in

this matter.
7.

l hereby certify as follows:
!

1.

A copy of this Notice of Appeal has been serv,:d upon all court
reporters from whom a transcript is requested. The name and addn:s:s
of each such repon.er is marked below in the Certificate of Service.

2.

The Appellant is exempt from paying the cstimat( d transcript fee
bc:cau:sc, the Appellant is an jndigent who is repres, nted by the Office
of the Kootenai County Conflict Public Defender.

3.

The Appellant is exempt from paying the filin;~ fee because the

Appellant is an indigent who is represented by the Office of the

Kootenai County Conflict Public Defender.
4.

The Appellate is exempt from paying the esti1nated fee for the
preparation of the record because the Appellant is an indigent who is
represented by the Office of the Kootenai County Conflict Public
Defender.

NOTICE OF AlfPEAL

RUSSELL ALLEN PASSONS
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'
S.

Service has been made upon all parties required tote served pursuant

to Rule 20 I.A.R.• to wit the Kootenai County Pros:cuting Attorney,
and the Attorney General of Idaho pursuant to Se,:tion 67-1401 (1)

Idaho Code.

DATED this 11 ~ ftay of July, 2013.

D

.NIXON

Attorney for Defendant/Appellant

NOTIC.£ OF APPEAL
I

RUSSELL ALLEN PASSONS
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY on the J1.:}day of July. 2013, a true and corrplete copy of the
foregoing was served on the following as indicated below:

Kootenai County Prosecutor
SO l Government Way
Coeur d'Alene, Idaho 83816

fA.... Facsimile:

State Appellate Public Defender

~

(208) 446-W33

Facsimile: (208) 334-2')85

PO Box 83720
Boise, Idaho 83720-00005
d:,£.1 Facsimile: (208) 334-2 530

Lawrence G. Wasden
Attorney General
PO Box 83720

Boise, Idaho 83837-0010
;,
Jed K. Nixon
Nixon Law Office
PO Box 1560
1•
Coeur d'Alene, ID 83816-1560

[~ Facsimile: (208) 765-4 702

Reporter for District Judge Christensen,
Keri Vcaxy
Kootenai County
PO Box 9000
Coeur d'Alene, ID 83816-9000

t} Facsimile: (208) 446-1 .19

'
\'

l.

NOTICE OF APP"l.il..L
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s
41288

325 of 341

0 '17/2013 15:48 FAX

2087654702

NIXON LAW OFFICE

lt]001/005

\\~D
dTAft. OF [)AH()
}
GOU~FY OF l<OOTEN.AJ
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JEDK. NIXON
CONFLICT PUBLIC DEFENDER
409 Coem d'Alene Avenue
P.O. Box 1560
Coeur d'Alene, Idaho 83816-1S60
Telephone: (208) '667-4655
FAX:

(208) 765-4702

Idaho State Bar Number: 6598
Attorney for Defer.dant/Appellant.
i

IN IBE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTJCNAI
STATE OF IDAI;iO,
'

Pl~intiff/Respondent,
vs.
l

RUSSELL PASSON$,

'

Defendant/Appellant.

TO:

)
)

~

CASE NO.: CR-12-11152

)
AMENDED
) NOTICE OF APPEAL
)
)
)
)

THE ABOVE-NAMED PLAINTIFF, STATE OF IDAHO, ~.OOTENAI
COUNTY
PROSECUTING ATTORNEY; AND THE CLEFK OF THE
,,
COURT, KOOTENAI COUNTY, IDAHO,

NOTICE ~S HEREBY GIVEN THAT:
1.

Th~ above-named Defendant/Appellant, RUSSELL PASSONS, appeals against the
above-named Plaintiff/Respondent, STATE OF IDAHO, to the S 1preme Court from
the-finding of "guilty" by jury verdict on January 29, 2013 and the .fudament and
'

'

Se.q.tence entered against the Defendant on June OS, 2013, behre the Honorable
RUSSELL ALLEN
PASSONS
AMENDED
NOTICE
OF APPEAL
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.,.
Judge Rich Christensen, presjding.
2.

The Party has a right to appeal to the Idaho Supreme Court, ,ursuant to Idaho
Appellate Rule l l(c)(l).

3.

The issues the Appellate intends to assert in his appeal inc ude, but are not

ne~ssarily
limited to:
,
A. The Judgment and Sentence are in violation of the Constitutions of
·,~

the United States and the State ofldaho.
B. Appellant's counsel was operating under an incurable conflict of

interest that fundamentally prevented him from pi operly advocating
for Mr. Passons. Therefore, the Judgment and Se 1tence violate Mr.

Passons' right to counsel as guaranteed by the c, mstitutions of the
United States and the State of Idaho.
C. The evidence admitted at trial was insufficient to support the jury's
verdict finding the Defendant guilty of Counts I, Il, and Ill, and
weapons enhancement.

D. Trial Judge Luster's denial of defense counsel's m~tions for mistrial.
E. Trial Judge Luster's admission of evidence that sh luld not have been
allowed under IRE 404(b); specifically eviden, e relating to acts

occurring in Bonner County subsequent to the all 3ged events in this

matter.
F. The sentence as ordered by Judge Christensen, which the Defendant
is appealing due to its excessive nature, thus in violation of the
Constitutions ofthe United States and State ofldmo.
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4.

2087654702

~ 003/005
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The Appellant request the preparation of the entire reporter's sta11dard transcript as

defined in Rule 25 I.A.R., and to also include the following, pursuant to Rule 25 (b):
1.

S.

All Recorded Proceedings.

The Appellant requests the following documents to be included ir the clerk's record
in addition to those automatically included under Rule 28 I.A R.: no additional

doduments at this time. Defendant would reserve the right to have the Appellate
Defense Counsel have opportunity to review the file and su ,mit requests for
additional documents.
6.

The Defendant specifically reserves the right for the State Appellate Public Defender
'

to review the record and amend this Notice of Appeal and other r ecessary filings in
I

this matter.

7.

'

I hereby certify as follows:

1.

A copy of this Notice of Appeal has been

Set'\ ed

upon all court

reporters from whom a transcript is requested. Th,: name and address
of each such reporter is marked below in the Certificate of Service.
'-

2.

The Appellant is exempt from paying the estimat, :d transcript fee

because the Appellant is an indigent who is repres :nted by the Office
1

of the Kootenai County Conflict Public Defender.
3.

The Appellant is exempt from paying the filin ~ fee because the
Appellant is an indigent who is represented by the Office of the
Kootenai County Conflict Public Defender.

4.

The Appellate is exempt from paying the esti nated fee for the
preparation of the record because the Appellant is an indigent who is
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represented by the Office of the Kootenai County Conflict Public
Defender.
5.

Service has been made upon all parties required to :,e served pursuant
to Rule 20 I.A.R., to wit the Kootenai County Pro! .ecuting Attorney,
and the Attorney General ofldaho pursuant to Section 67-1401 (1)
Idaho Code.

DATED this Q_~y of July, 2013 .

. NIXON
Attorney for Defendant/Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY on the .lJ!i. day of July, 2013, a ~e and complete copy of the
foregoing was served on the following as indicated below:

Kootenai County Prosecutor
501 Government Vfay
Coeur d'Alene, Idaho 83816

[ "1Facsimile: (208) 446~l/i33

State Appellate Public Defender
PO Box 83720
Boise, Idaho 837~0-00005

~) Facsimile: (208) 334-2'>85

Lawrence G. Wasden
Attorney General
PO Box 83720
Boise, Idaho 83837-0010

~] Facsimile: (208) 334-2 ;30

JedK. Nixon
Nixon Law Office1
PO Box 1S60
.
Coeur d'Alene. ID 83816-1560

~

Facsimile: (208) 765-4 702

i

Reporter for Distrfot Judge Christensen,
Keri Veary
Kootenai COWlty
PO Box 9000
Coeur d'Alene, ID 83816-9000
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DlSTRIC f OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOT-~NAJ
)
)
)

STATE OF IDAHO.
P1aintiff/Respondent.
v.

RUSSELL PASSONS.

) CASE NO.: CR-2012-11152
)
) ORDER TO APPOINT STA TE
) APPELLATE PUBLIC DEF ENDER
)
)

____
D_efl_en_d_an_t_./_A..,..pp.._e_ll_an_t._ _ _ _ )

The Court having before it Defendant's Motion to Appoint a State Appe Hate Public

Defender, and good cause appearing;
NOW, THEREFORE:
IT IS HEREBY ORDERED the State Appellate Public Defender is authorized by

statute to represent the Defendant in all felony appellate proceedings; and it is i 1 the interest of
justice. for them to do so in this case since the Defendant is indigent.

FURTHER IT IS HEREBY ORDERED the State Appellate Oefende · be appointed to
handle all appellate proceedings herein with private counsel remaining as coun::el of records to
handle all matters locally before the District Court.
DATED this

kVday of ,luly, 2013.
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CLERK'S CERTIFICATE OF SERVICE

I HEREBY CERTIFY oTI th-=--1_ {y of July, 2013, I caused to be se1 ved a true and
correct copy of the foregoing by the ~dicated below. and addressed to the following:
Kootenai County Prosecutor
501 Government Way
CoeurD Alene. ldaho 83816

[ ] Regular Mail
~ Facsimile: 446-1833

1

State Appellate Public Defender

PO Box 83720
Boise, Idaho 83720-00005
Lawrence G. Wasden
Attorney General
PO Box 83720
Boise, Idaho 83837-0010
Jed K. Nixon
Nixon Law Office

~ ] Facsimile: 208-334-2985

~Facsimile: 208-334-25 30

~Facsimile: 208-765-47J2

Reporter for Judge Christensen,
KeriVeary
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ffLEO:

In the Supreme Court of the State of JdH'-B

PH 2~32

. ~ K DISTRICT COURT

~9¥) oD oMlQ£
STATE OF IDAHO,
Plaintiff-Respondent,
v.

RUSSELL ALLEN PASSONS,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

ORDER RE: AMENDED NOTICE OF
APPEAL
Supreme Court Docket No. 41288-2013
Kootenai County No. 2012-11152

A Notice of Appeal was filed July 17, 2013 in District Court and in this Court
August 7, 2013, and an Amended Notice of Appeal was filed the same date, both requesting the
preparation of "all recorded hearing". Idaho Appellate Rules l 7(o)5(b) and 25(a) requires the
transcript(s) requested be listed by date(s) and title(s); therefore,
IT HEREBY IS ORDERED that this appeal be, and hereby is, SUSPENDED for
Appellant's counsel to file a SECOND AMENDED NOTICE OF APPEAL, in compliance with
Idaho Appellate Rule 17(o)5(b), 25(a), with the District Court Clerk within fourteen (14) days from
the date of this Order. In the event, a SECOND AMENDED NOTICE OF APPEAL is not filed in
District Court, this appeal will proceed on the Clerk's Record only.
DATED thif ;J.~ day of August, 2013.

cc:

Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge

ORDER RE: AMENDED NOTICE OF APPEAL-Docket No. 41288-2013
RUSSELL ALLEN PASSONS
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~TAl!:OFIQ4HQ
(;()I.JNTY OF KOOTENAI }

SS

HLEO:

SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867

t.ui3 AUG 27 PM t,: 04

ERI.K R. LEHTINEN
Chief, Appellate Unit
I.S.B. #6247
3050 N. Lake Harbor Lane, Suite 100
Boise, ID 83703
(208) 334-2712
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR KOOTENAI COUNTY
STATE OF IDAHO,

)
)
)

Plaintiff-Respondent,

CASE NO. CR 2012-11152

!

v.
RUSSELL PASSONS,

)
)
)

Defendant-Appellant.

S.C. DOCKET NO. 41288

SECOND AMENDED
NOTICE OF APPEAL

TO: THE ABOVE-NAMED RESPONDENT, STATE OF IDAHO, AND THE
COUNTY
KOOTENAI
MCHUGH,
BARRY
PARTY'S ATTORNEYS,
PROSECUTOR, P.O. BOX 9000, 500 GOVERNMENT WAY, COEURD'ALENE,
ID, 83816-9000, AND THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The

above-named

appellant

appeals

against

the

above-named

respondent to the Idaho Supreme Court from the Judgment and Sentence
entered in the above-entitled action on the 5th day of June, 2013, the Honorable

Rich Christensen, presiding.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the

judgments or orders described in paragraph 1 above are appealable orders
under and pursuant to Idaho Appellate Rule (I.A.R.) 11(c)(1-10).

SECOND AMENDED NOTICE OF APPEAL - Page 1
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3.

08-27-2013

317

A preliminary statement of the issues on appeal, which the appellant then

intends to assert in the appeal, provided any such 11st of issues on appeal shall
not prevent the appellant from asserting other issues on appeal, is/are:
(a)

Is the Judgment and Sentence in violation of the Constitutions of

the United States and State of Idaho?
(b)

Appellant's counsel was operating under an incurable conflict of

interest that fundamentally prevented him from properly advocating for
Appellant. Therefore, did the Judgment and Sentence violate Appellant's
right to counsel as guaranteed by the Constitutions of the United States
and the State of Idaho?
(c)

Was the evidence admitted at trial insufficient to support the jury's

verdict finding the Defendant guilty to Counts I, II and Ill, and weapons
enhancement?
(d)

Did the trial Judge Luster's err by denying defense counsel's

motion for mistrial?
(e)

Did the district court impose and excessive sentence which is in

violation of the Constitutions of the United States and the State of Idaho?

4.

There is a portion of the record that is sealed. That portion of the record

that is sealed is the Pre-Sentence Investigation Report (PSI).

5.

Reporter's Transcript.

The appellant requests the preparation of the

entire reporter's standard transcript as defined in I.AR. 25(c). The appellant
also requests the preparation of the additional portions of the reporter's
transcript:
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(a)

All Recorded Proceedings;

(b)

Jury Trial held January 28-29, 2013, to include the voir dire,

4 /7

opening statements, closing arguments. jury instruction conferences.
reading of the jury instructions, any hearings regarding questions from the
jury during deliberations, return of the verdict, and any polling of the jurors
{Court Reporter: Keri Veare, no estimation of pages was listed on the
Register of Actions}:
(c)

Court Trial held February 15. 2013 {Court Reporter: Keri Veare,

estimation of less than 100 pages); and
(d)

Sentencing Hearing held on June 3, 2013 {Court Reporter: Keri

Veare, estimation of less than 100 pages).
6.

Clerk's Record.

The appellant requests the standard clerk's record

pursuant to I.A.R. 28(b)(2): no additional documents at this time. The appellant
requests the following documents to be included in the clerk's record, in addition
to those automatically included under I.AR. 28(b)(2):
(a)

Affidavit of Probably Cause filed July 2, 2012;

(b)

Letters from Defendant filed September 18. 2012, and October 10,
2012;

(c)

Notice to Court of Writ of Mandamus filed September 20, 2012;

{d)

Ex Parte Application for Funds for 2900.00 Funds to hire a Defense
Expert Witness filed October 2, 2012;

(e)

Inmate Request Form Re: Motion filed October 2, 2012;

(f)

Petition for Writ of Mandamus filed October 2, 2012;
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(g)

Plaintiff's Witness List filed October 29, 2012;

(h)

Writ Returned/Satisfied filed October 31, 2012;

(i)

Notices

of Intent to

Impeach

Under

I.RE.

08-27-2013

609(8)

5/7

filed

December 24, 2012, and January 22, 2013;
(j)

All proposed and given Jury Instructions including, but not limited
to, the Plaintiffs Requested Jury Instructions filed December 28,
2012, Defendant's Requested Jury Instructions filed January 23,
2013, and Jury Instructions (given) filed January 29. 2013;

(k)

Preliminary Hearing Transcript lodged January 15, 2013;

(I)

Objection to 609(A) Evidence filed January 22, 2013;

(m)

Objection to 404(8) Evidence filed January 23. 2013;

(n)

Ruling on Exhibits filed February 4. 2013;

(o)

Inmate Request Form Complete Evaluation filed March 11, 2013:
and

(p)

Any exhibits. including but not limited to letters or victim impact
statements, addendums to the PSI or other items offered at
sentencing hearing including, but not limited to, the Addendum to
PSI filed May 17, 2013.

7.

I certify:
(a)

That a copy of this Amended Notice of Appeal has been served on
the Court Reporter, Keri Veare;
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(b)

08-27-2013
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That the appellant is exempt from paying the estimated fee for the
preparation of the record because the appellant is indigent. (Idaho
Code§§ 31-3220, 31-3220A, I.AR. 24(e));

(c)

That there is no appellate filing fee since this is an appeal in a
criminal case (Idaho Code§§ 31-3220, 31-3220A, I.AR. 23(a)(8));

(d)

That arrangements have been made with Kootenai County who will
be responsible for paying for the reporter's transcript, as the client
is indigent, I.C. §§ 31-3220, 31-3220A, I.AR. 24(e); and

(e)

That service has been made upon all parties required to be served
pursuant to I.AR 20.

DATED this 27th day of August, 2013.
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I have this 27th day of August, 2013, caused a
true and correct copy of the attached SECOND AMENDED NOTICE OF
APPEAL to be placed in the United States mail, postage prepaid, addressed to:
JED K NIXON
ATTORNEY AT LAW
PO BOX 1560
COEUR D'ALENE ID 83816
KERIVEARE
COURT REPORTER
401 FRONT AVENUE STE 215
COEUR D'ALENE ID 83814
BARRY MCHUGH
KOOTENAI COUNTY PROSECUTOR
PO BOX9000
COEUR D'ALENE ID 83816-9000
KENNETH K. JORGENSEN

________D.__E-P~LI~IY--'-LA~TT,_,_ORNEY..GENE8A,...___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
CRIMINAL DIVISION
Hand delivered to Attorney General's mailbox at Supreme Court

~SAND&lA~L=----·
Administrative Assistant

ERUtmf
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff/Respondent

)

vs.

)
)
)

Russell Allen Passons
Defendant/Appellant

)

SUPREME COURT
CASE NUMBER
41288

)
)
)

CLERK'S CERTIFICATE

)

I CINDY O'REILLY Clerk of the District Court of the First
Judicial District of the State of Idaho, in and for the County of
Kootenai, do hereby certify that the foregoing Record in this
cause was compiled and bound under my direction and is a true,
correct and complete Record of the pleadings and documents
requested by Appellate Rule 28.
I further certify that the following will be submitted as
exhibits to this Record on Appeal:
TRANSCRIPT: PRELIMINARY HEARING FILED 1/15/13
PRESENTENCE REPORT FILED 3/21/13
ADDENDUM TO PRESENTENCE REPORT FILED 5/17/13
PLAINTIFF'S EXHIBIT 1 CD
PLAINTIFF'S EXHIBIT'S 2-5 PHOTOES
PLAINTIFF'S EXHIBIT 6-9 CORRECTIONAL CASE RECORDS ADMINISTRATOR
PLAINTIFF EXHIBIT 10 FINANCIAL STATEMENT AND ORDER

the seal of the said Court this 19TH

By:

Clerk's Certificate
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

State of Idaho
Plaintiff/Respondent

vs

Russell Allen Passons
Defendant/Appellant

)
)
)
)
)
)
)
)
)
)
)

SUPREME COURT #41288
CASE #CRF12-1 l 152
CERTIFICATE OF SERVICE

I, Cindy O'Reilly, Deputy Clerk of the District Court of the First Judicial District
Of the State ofldaho, in and for the County of Kootenai, do hereby certify that I have
personally served or mailed, by United States Mail, one copy of Clerk's Record to
each of the attorneys ofrecord in this cause as follows:
Sara B Thomas
State Appellate Public Defender
3050 Lake Harbor Lane
Boise, ID 83703

Mr. Lawrence Wasden
Attorney General
State of Idaho
700 W. Jefferson
Suite 210
Boise ID 83720-0010

Attorney for Appellant

Attorney for Respondent

IN WITNESS WHEREOR, I have hereunto set my hand and affixed the seal of
Said Court this 19th day of December, 2013.

CERTIFICATE OF SERVICE
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